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I 

Jurisdictional Statement. 

This is an appeal by Myron Davy and Frank J. Murphy, 
Jr., trading as River Terrace Company, defendants below, 
from that part of a final judgment, entered by the District 
Court of the United States for the District of Columbia on 



May 12, 1944, which holds a deposit of $640.00 to be a pen¬ 
alty and not liquidated damages. 

The District Court had jurisdiction under Section 11-306, 
D. C. Code 1940 (Act of March 3, 1901, 31 Stat. 1200, c. 854, 
Section 64). 

This Court has jurisdiction to review the judgment of 
the court below under Section 17-101, D. C. Code 1940 (Act 
of March 3, 1901, 31 Stat. 1225, c. 854, Section 226). 

Notice of Appeal was tiled May 19, 1944. 

The pleadings necessary to show the existence of the 
jurisdiction is: 

1. The Complaint (Joint App. 1-3). 


II 

Statement of the Case. 

On July 7th, 1942, the appellees and the appellants en¬ 
tered into a “Landlord and Tenant Agreement With Option 
to Purchase”, whereby the appellees leased from the ap¬ 
pellants the premises 123-33rd Street, N. E., located on lot 
4^, square 5,000, in the City of Washington, District of 
Columbia, for a term of eight (8) years upon, among other 
things, the following terms and conditions: the term of the 
lease to begin July 15, 1942, and to fully end on July 14, 
1950, for a total rental of $5,184.00, payable in monthly in¬ 
stalments of $54.00, the first of such monthly instalments to 
be paid on August 15, 1942, and, thereafter, in advance of 
each succeeding month, (Joint App. 6). 

It was further provided in this agreement that, at the 
time of its execution, the appellees should deposit with the 



appellants the sum of $640.00, which deposit was to be re¬ 
tained by the appellants during the existence of the lease 
agreement, and, in the event that the appellees should breach 
or violate any of the agreements set forth therein, by reason 
of which violation the appellants shall resume possession of 
the above premises, then and in such event, the appellants 
should be entitled to, and should keep, said deposit of 
$640.00 as liquidated damages for such breach or violation, 
(Joint App. 8). 

Said lease agreement further provided for an option to 
purchase (Joint App. 9), and that, if during the existence 
of the lease agreement the appellees should not exercise the 
option granted to them by the appellants, then such option 
should cease and terminate and the deposit of $640.00 should 
be and become the absolute property of the appellants as 
compensation to them for the option granted, (Joint App. 
10 ). 

With regard to said option to purchase, the agreement 
between appellants and appellees provided as follows: 

“And the Landlord hereby agrees that during the ex¬ 
istence of the lease hereinabove set forth the Tenant, 
provided he has kept and performed all the conditions 
and agreements of the lease , shall have the option to 
purchase the aforesaid premises upon the following 
terms and conditions: 

“Price of Property: Nineteen hundred ninety ($1990.- 
00) Dollars, with interest thereon at the rate of six per 
cent from the date of this agreement until paid, over 
and above a first deed of trust now in the sum of Four 
thousand ($4,000.00) Dollars. 

“Purchaser shall be allowed as a credit against said 
purchase price the aforesaid deposit of Six hundred 
forty ($640.00) Dollars, credited as of the date of this 
agreement, and also the monthly excess of the herein¬ 
above provided rental over and above the monthly pay¬ 
ments, including principal, interest, taxes and insur- 
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ance, on the aforesaid first trust, and all costs and ex- 
i penses, including reasonable counsel fees, incurred by 
Landlord by reason of any neglect or failure of Tenant 
to comply with the terms and conditions of the lease, 
such monthly excesses to be credited as of the date of 
I payment against the balance of Nineteen hundred ninety 
($5,990.00) Dollars, being applied first to interest at said 
rate of six per cent on said balance, or the remaining 
part thereof and balance to principal.” (Italics sup¬ 
plied) (Joint App. 9). 

The agreement, therefore, was that the exercise of the 
optjion to purchase was conditioned upon the appellees’ 
keeping and performing all the conditions and agreements 
of the lease. However, contrary to the lease provision that 
the appellees, as tenants, should pay the rent as stipulated, 
at the time specified, without deduction and demand, (Joint 
App. 6), the appellees failed, repeatedly, to pay said month¬ 
ly rental instalments of $54.00. They failed to make the 
payments due on June 15 and July 15, 1943, and, in conse¬ 
quence thereof, Landlord and Tenant proceedings were 
filed against them in the Municipal Court of the District of 
Columbia, which proceedings, by later arrangement with 
the appellants, after payment of the rental instalments 
past due together with costs, were dismissed upon motion 
of the appellants, (Joint App. 14). The appellees, there¬ 
after, failed again to pay the instalment due August 15, 
1943, (Joint App. 14). Therefore, on September 3, 1943, 
the appellants filed a second complaint in the Municipal 
Court of the District of Columbia for possession of the 
premises, (Joint App. 14). Judgment for appellants for 
possession of the premises was entered by the Municipal 
Court of the District of Columbia on September 20, 1943, 
and possession obtained by appellants on September 27, 
1943, by virtue of a writ of restitution, issued in pursuance 
of said judgment, (Joint App. 15). 
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On December 6, 1943, the appellees filed a “Complaint 
for Injunction, Specific Performance, Injunction- and Ac¬ 
counting’ ’ in the District Court of the United States for 
the District of Columbia,—Beatrice I. Crawford and How¬ 
ard R. Cruz v. Myron Davy and Frank J. Murphy, Jr., 
C. A. No. 22321, (Joint App. 1-3). 

Pre-trial proceedings were had on January 21, 1944, and 
the pre-trial justice concluded “that the essential question 
underlying the suit between these litigants involves con¬ 
struction of the agreement"’, to wit, whether said agree¬ 
ment was a lease or a contract of sale, (Joint App. 13). 

At the trial appellants showed that the condition of the 
premises, immediately after the eviction of the appellees, 
required “to go completely over the house and * * * put 
the house in new condition under Mr. Murphy’s supervi¬ 
sion at a cost of $383.93”, (Joint App. 16). It was further 
shown that appellants paid water rent in amount of $20.77 
(Joint App. 16), which vrater rent under the lease agree¬ 
ment was to be paid by appellees, (Joint App. 7). The 
appellants put the house on the market for either rent or 
sale, but were unable to dispose of it prior to the filing of 
these proceedings in the court below on December 6, 1943, 
(Joint App. 16). Consequently, up to that date, appellants 
suffered the loss of rent due on August 15 and September 
15, 1943, totalling $108.00, that is, for a period during most 
of which the appellees remained in possession of the prem¬ 
ises. For the period beginning with the date of eviction, 
September 27, 1943, until December 6, 1943, initiation of 
the proceedings below, during which the appellants were 
unable to dispose of the property, there was an additional 
loss of rent in amount of $108.00, to wit, the rental instal¬ 
ments which would have become due under the lease agree¬ 
ment on October 15 and November 15, 1943. In addition, 
appellants had paid a rental commission of $147.50 for the 
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procuring of appellees as tenants or purchasers, respective¬ 
ly, (Joint App. 16). 

The items above enumerated show a total actual loss for 
appellants in amount of $768.20, which loss, it should be 
emphasized, does not include the very real loss of rent 
incurred since the initiation of these proceedings in the 
court below, to wit, December 6, 1943. The pendency of 
these proceedings, challenging, in essence, the title to, and 
possession of, the property involved, made it, of course, 
impossible for appellants to either rent or sell the same. 
This suspense in regard to the title and possession of the 
property was only removed by the judgment of the court 
below on May 12, 1944, denying appellees’ alternative re¬ 
quests for specific performance or for restoration to 
possession as tenants, (Joint App. 25). 

The court below also found that the present market 
value of the premises involved is between $6,400.00 and 
$6,500.00 (Joint App. 17). This finding was prompted by 
appellees’ claim to the excess over and above the total 
purchase price of the premises, to wit, $5,990.00 ($1,990.00 
above and beyond the first trust of $4,000.00). This claim 
on the part of the appellees was, of course, predicated 
upon the contention that the agreement existing between 
the parties was not a lease agreement but a contract for 
the sale of the premises involved, which contention, how¬ 
ever, was expressly refuted by the court below’ in the fol¬ 
lowing w’ords: 

“Plaintiffs have not shown themselves entitled to spe¬ 
cific performance. They have never in terms exercised 
the option to buy and have not show’n themselves 
either willing or able to comply with the purchase 
terms set forth in the contract.” (Joint App. 19.) 

This hypothetical difference between the present market 
value and the contractual purchase price amounts to $410.00 
or $510.00, respectively. 
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The appellees claimed, in addition to the foregoing price 
difference, that amount of the rental payments made by 
them, which would have been applicable to the first 
trust,—principal and interest—, if and when they had exer¬ 
cised the option to purchase granted to them. Such alloca¬ 
tions out of rent, if the conditions of the lease agreement 
had been fulfilled by the appellees and the option to pur¬ 
chase exercised, would have been: Allocation to principal 
on first trust in amount of $158.91, and to interest on first 
trust in amount of $220.89 (Joint App. 25). Thus, it is 
seen, that the total of the alleged claims of the appellees 
amounted to $788.80 or $888.80, respectively, depending 
upon the market value of the premises at $6,400.00 or 
$6,500.00. 

With regard to both claims of the appellees,—on account 
of the increase in the value of the property and the amounts 
out of rental payments to be applied to the service of the 
first trust—, the court expressly found: 

“Plaintiffs’ claims to the increase of the value of the 
property and amount of the rental payments applicable 
to the first trust are based upon the contention that the 
contract is one of sale. I am not able to agree with 
this contention (Joint App. 21) (Italics supplied.) 

Despite the above holding of the court below, clearly 
pointing out that appellees’ claims would only be justified 
if the contention that the agreement between the parties 
was not a lease agreement but a contract of sale, could have 
been upheld, the court below arrived at the following amaz¬ 
ing conclusion: 

“The total claims on each side are so nearly equal that 
I think substantial justice is done by denying all of 
them.” (Joint App. 20-21.) 

With regard to the option to purchase, the court below 
found as follows: 
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i “Finally, the agreement contains a provision that if 
plaintiffs fail to exercise the option of purchase the 
deposit shall become the property of defendants for 
i compensation and as liquidated damages for failure to 
purchase.” (Joint App. 18.) 

As a mutter of fact, the passage in the agreement between 
the parties to which the court beloiv refers reads as fol¬ 
lows: 

1 “It is further agreed that if during the existence of 
the lease hereinabove provided, the Tenant shall not 
exercise the aforesaid option to purchase then the 
said option shall cease and determine and the aforesaid 
deposit shall be and become the absolute property of 
the Landlord as compensation to him for the option 
herein granted and as liquidated damages to him for 
failure of the Tenant to exercise said option.” (Italics 
supplied.) (Joint App. 10.) 

The trial court further concluded, from figures submitted 
in evidence by appellants (Joint App. 18), that, if appel¬ 
lees were to exercise the option to purchase just before the 
expiration of the lease at the end of eight years, an ac¬ 
counting then made would show a net payment by appellees 
to appellants of about $2,000.00 on the purchase price, 
leaving a balance due at that time of about $4,000.00, 
(Joint App. 18). In its opinion dealing with the character 
of the deposit of $640.00, the court states with respect to 
the option to purchase, that the amount to be retained by 
appellants progressively increases while their interest in 
the property progressively decreases, and that under these 
circumstances, together with the court’s finding that the 
same amount is fixed as liquidated damages for a violation 
of any of the varying conditions and agreements of the 
lease, it must be held, regardless of the language used, 
that the provision as to liquidated damages, in the lease 
as well as in the option agreement, is for a penalty and not 
for liquidated damages, (Joint App. 20). Consequently, in 
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its judgment of May 12, 1944, tlie court below decreed the 
recovery by the appellees from the appellants of $640.00 
with interest from December 6, 1943, and costs, (Joint 
App. 23). This recovery was allowed simultaneously with 
the following other holdings in the trial court’s opinion: 

“Plaintiffs have not shown themselves entitled to spe¬ 
cific performance. They have never in terms exercised 
the option to buy and have not shown themselves either 
willing or able to comply with the purchase terms set 
forth in the contract. 

“Nor do I think plaintiffs are entitled to be restored 
to possession as tenants. 

“Since they do not want to live in the house, them¬ 
selves, their only purpose would be to assign their 
agreement or sublet the premises, and neither of these 
can be done without the consent of defendants.” (Joint 
App. 19.) 

It is from this latter part of the judgment of the court 
below, granting the recovery of the deposit of $640.00, that 
the appellants bring this appeal. 

m 

Statement of Points. 

The appellants intend to rely on the following points: 

The trial court, in holding the deposit of $640.00 to be a 
penalty and not liquidated damages, erred, because: 

(1) the rule of law under which the trial court found the 
retention by the appellants of such deposit to be a 
penalty, to wit, it being, allegedly, security for the 
performance of a number of stipulations of widely 
different importance, is inapplicable under the facts 
of the case at bar; 

(2) other judicial tests, applied in cases similar to the 
case at bar, as, for example, intention of the parties, 
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uncertainty and difficulty in the ascertainment of 
future possible damages at the date of the conclusion 
of the agreement, and the reasonableness of the 
amount stipulated in the contract in comparison with 
the actual damages incurred, clearly show the de¬ 
posit here in question as having been made for liqui¬ 
dated damages; 

(3) independently from its designation as liquidated 
damages, the deposit here involved was also specifi¬ 
cally recognized by the parties hereto as being paid 
in consideration of the granting of an option to pur¬ 
chase to the appellees, and, as such independent con¬ 
sideration, remains outside the sphere of judicial ap¬ 
proval or disapproval. 

IV 

Summary of Argument 

(1) The trial court, in finding the deposit in question to 
be a penalty, relied solely upon the general rule that a 
stipulated sum to be paid on the breach of any of several 
conditions of varying degrees of importance, is a penalty 
and not liquidated damages. However, this rule is inap¬ 
plicable in the case at bar, where the contract between the 
parties did not call for liquidated damages in case of 
breach or violation of any condition regardless of its 
importance, but only for damages the appellants would 
incur upon repossession of the property by them, regard¬ 
less of the character of the breach invoked as a ground for 
terminating the lease by repossession. 

(2) The intention of the parties is a strong indication 
whether a provision in an agreement is for a penalty or 
for liquidated damages, which intention is to be determined 
by a consideration of the agreement as a whole, together 
with the facts and circumstances thereof. 
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In applying this test, the evidence in the case at bar 
shows that it was the intention of the parties to sell or 
purchase, respectively, the premises involved, and that, 
although the carrying out of this intention was given the 
form of a “Landlord and Tenant Agreement With Option 
to Purchase, ,, the primary purpose of their contract, re¬ 
gardless of its form, remained the same, to wit, the sale 
or purchase, respectively, of the property. Where the con¬ 
tract has hut one primary purpose , regardless of its form, 
the rule relied on by the court below is inapplicable. 

(3) In the light of other judicial tests applied in similar 
cases, as for example, the difficulty in measuring damages, 
or the proportion which the amount designated as liqui¬ 
dated damages bears to the actual damages sustained, the 
deposit here in question must be recognized as liquidated 
damages and not as a penalty. 

(4) Regardless of the fact, however, that the deposit in 
question has been designated by the parties as “liquidated 
damages,” these same parties have also stipulated that 
said deposit should be considered as the consideration 
passing from the appellees to the appellants for the grant¬ 
ing of the option to purchase. As such, the deposit is not 
different from any other consideration in any other con¬ 
tract, and as long as it was not obtained fraudulously or the 
contract was not for any illegal purpose, the courts are 
without authority to remake the agreement between the 
parties. 
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V 

Argument. 

1. The rule that a deposit, in cases where it is security 
for the performance of a number of stipulations of widely 
different importance, is a penalty, not liquidated damages, 
is inapplicable in the case at bar. 

After finding that the appellees have not shown them¬ 
selves entitled either to specific performance or to be re¬ 
stored to possession as tenants, the court below, in its 
opinion states as follows: 

“The real question is whether the provisions of the 
contract with respect to the deposit of $640.00 which is 
to be retained by defendants under certain circum- 
i stances provide for a penalty or liquidated damages. 

i “Dealing first with the lease, it will be seen that the 
same amount is fixed for liquidated damages for a vio- 
i lation of any condition or agreement of the lease, 

1 whether it be failure to pay water rent, gas or electric 
light bills, or whether it be failure to pay rent for one 
or more months or a subletting of the premises. 

“As to some of these breaches, no damage could be 
suffered by defendants; as to some, the damage would 
be trivial; and as to the others, the damage might be 
very substantial.’’ (Italics supplied.) (Joint App. 19.) 

It is respectfully submitted that the lease agreement he- 
tween the parties does not , as the court heloic suggests, 
provide, to wit, (< that the same amount is fixed for liqui¬ 
dated damages for a violation of any condition or agree¬ 
ment of the lease,” but, in so many words, expressly states 
as follows: 

! “And it is hereby agreed that at the time of the execu¬ 
tion of this agreement the Tenant shall deposit with 
the landlord the sum of six hundred forty ($640.00) 
Dollars, which deposit shall be retained by the Land- 
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lord during the existence of this agreement and in the 
event the Tenant shall breach or violate any of the 
conditions and agreements herein above set forth, by 
reason of which the Landlord shall resume possession 
of the premises, then the Landlord shall be entitled to 
and shall keep said deposit as liquidated damages for 
such breach or violation.” (Italics supplied.) (Joint 
App. 8.) 

Thus, it will be noted that under the above quoted pro¬ 
vision the deposit could not be retained by appellants as 
liquidated damages for “a violation of any condition or 
agreement of the lease.” but. only as liquidated damages 
for the breach of conditions and agreements “by reason 
of which the Landlord shall resume possession of the prem¬ 
ises,” that is, upon the termination of the lease before the 
expiration of its term. This qualification is important as 
an expression of the intent of the parties. 

It is respectfully submitted, that thereby the parties had 
in mind, and intended to provide, not for damages that 
appellants would suffer from the breach of any covenant 
for which the lease agreement gave them the optional 
remedy of termination of the lease, but for the loss they 
would incur on termination of the lease, that is, upon repos¬ 
session of the property, before the expiration of the term, 
because of possible delay in securing a new tenant or pur¬ 
chaser, possible expense in restoring the premises into new 
condition, possible decreased rental or purchase price, and 
expenses of securing a new tenant or purchaser. Such 
damages would be the same regardless of the character 
of the breach invoked as a ground for terminating the lease 
and repossessing the property, and they would be damages 
of such uncertain character that it would be difficult to as¬ 
certain and measure them accurately in money at the date 
of the execution of the agreement. 

Counsel for the appellants respectfully submit that, while 
the fact that some of the particulars of the agreement be- 
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tween the parties are less weighty than others is an im¬ 
portant consideration in reaching the true intent of the 
parties, it is not, as the court below assumes, an absolute 
guide thereto. 

The foregoing argument is based, sometimes to the 
extent of even using the identical language, on Burns 
Trading Co. v. Welborn et al., in re Mountain States Thea¬ 
tre Corporation’s Estate, (1936), 81 Fed. (2nd) 691; cer¬ 
tiorari denied, 298 U. S., 672, 80 L. Ed. 1394. 

The facts of that case show that the Burns Trading 
Company, as lessor, and the Mountain States Theatre Cor¬ 
poration, as lessee, had entered into a lease of certain 
premises known as Burns Theatre Building, in Colorado 
Springs, Colorado, for a term of twenty years from Decem¬ 
ber 15, 1928, for a rental of $17,000.00 per year, payable 
in equal monthly installments of $1,416.67. The lease con¬ 
tained covenants of varying importance, provisions for 
repossession of the premises upon default in the payment 
of rent or in the performance of any other covenant and 
condition of the lease. A deposit of one year’s rent in 
amount of $17,000.00 was also provided for, subject to the 
following agreement: 

“It is understood and agreed that if said lease is at 
any time terminated by the lessor for any reason on 
account of the failure or default of the lessee in carrying 
out the terms of this lease as herein prodded, that said 
deposit of $17,000.00 shall be retained by Lessor as 
liquidated damages, and Lessee shall have no further 

I right to same * # (Italics supplied). 

The court, resting its opinion chiefly on Wise v. United 
States, 249 U. S. 361, 63 L. Ed. 647, stated as follows: 

“Was the Burns Company, on the termination of the 
lease, entitled to retain the deposit as liquidated dam¬ 
ages? 

“It is urged that since the lease contained a number of 
covenants of varying degrees of importance to be per¬ 
formed by the Theatre Corporation, and by paragraph 
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1G the Burns Company, upon continued default by the 
Theatre Corporation in the performance of any one of 
such covenants after the expiration of the notice period 
provided for in such paragraph, was given the right 
to terminate the lease, the provision for retention of 
the deposit in the event of S)(ch termination of the 
lease must be regarded as a penalty. 

“It is generally held, where a contract contains a num¬ 
ber of covenants of varying degrees of importance, 
a provision that a fixed sum shall be paid for the 
breach of any one, is a penalty. But for reasons we 
shall presently state, we do not think the principle is 
applicable here. 

“The test for determining whether a provision in a 
contract is for a penalty or for liquidated damages 
was stated bv the Supreme Court in Wise v. United 
States, 249 u! S. 361,39 S. Ct. 303, 304, 63 L. Ed. 647, as 
follows: 

“ ‘The subject of the interpretation of provisions for 
liquidated damages in contracts, as contradistinguished 
from such as provide for penalties, was elaborately 
and comprehensively considered by this court in Sun 
Printing & Publishing Association v. Moore, 183 U. S. 
642, 22 S. Ct. 240, 46 L. Ed. 366, applied in United 
States v. Bethlehem Steel Co., 205 U. S. 105, 27 S. Ct. 
450, 51 L. Ed. 731, and the result of the modern deci¬ 
sions teas determined to be that in such cases courts 
mil endeavot , by a construction of the agreement 
which the parties have made, to ascertain what their 
intention was when they inserted such a stipulation 
for payment, of a designated sum or upon a designated 
basis, for a breach of a covenant of their contract, pre¬ 
cisely as they seek for the intention of the parties in 
other respects. When that indention is clearly ascer¬ 
tainable from the writing, effect will be given to the 
provision, as freely as to any other, where the dam¬ 
ages arc uncertain in nature or amoimt or are difficult 
of ascertainment or where the amount stipulated for is 
not so extravagant, or disproportionate to the amount 
of property loss, as to show that compensation was not 
the object aimed at or as to imply fraud, mistake, cir¬ 
cumvention or oppression. There is no sound reason 
why persons competent and free to contract may not 
agree upon this subject as fully as upon any other, or 
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why their agreement, when fairly and under standingly 
1 entered into with a view to just compensation for the 
anticipated loss, should not be enforced. 

' “ ‘There are, no doubt, decided eases which tend to 
support the contention advanced by appellant, but 
these decisions were, for the most part, rendered at a 
time when courts were disposed to look upon such pro- 
i visions in contracts with disfavor and to construe 
them strictly, if not astutely, in order that damages, 
i even though termed liquidated, might be treated as 
penalties, so that only such loss as could be detinitely 
i proved could be recovered. The later ride, however, is 
to look with candor, if not with favor, upon such provi¬ 
sions in contracts when deliberately entered into be- 
i tween parties who have equality of opportunity for 
i understanding and insisting upon their rights, as pro- 
! moting prompt performance of contracts and because 
adjusting in advance, and amicably, matters the settle¬ 
ment of which through courts would often involve 
difficidty, uncertainty, delay and expense.' 

“It will be noted that under the provisions of para¬ 
graph 20-V> the deposit could not be retained by the 
Burns Company as liquidated damages for the breach 
of a covenant of the lease, but only as liquidated dam¬ 
ages upon termination of the lease. 
i “We are of the opinion that the parties had in mind, 
and intended to provide, not for the damages that the 
i Burns Company would suffer from the breach of a 
covenant, for which the contract gave it the optional 
remedy of termination of the lease, but for the loss it 
would incur on such a termination before the expira¬ 
tion of the term, because of possible delay in securing a 
new tenant, possible expense of alterations to suit the 
new tenant, possible decreased rental, and the expenses 
of securing a new tenant. Such damages would be the 
same regardless of the character of the breach invoked 
as a■ ground for terminating the lease, and they would 
be damages of such uncertain character that it would 
be difficult to ascertain and measure them accurately in 
money. y ' 

It is respectfully submitted that the above quoted case 
is directly in point with regard to the case at bar, whereas, 
with all respect due the learned trial justice, the case of 
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Futrall v. Triplett, 84 Fed. (2nd) 801, upon which the court 
below relies in holding the deposit here in question to be a 
penalty, (Joint App. 20), appears, because of the 
entirely different factual situation, to be utterly beside the 
point. The contract in that case evidenced a conditional 
sale and the agreement of the purchasers to pay $590,000.00 
for certain lands. It included a clause providing for the 
payment of $100,000.00 as liquidated damages in case the 
purchasers “shall default in the payment of any sum of 
principal, interest or taxes for a period of thirty days 
after the same becomes due”. 

The fundamentally different factual situation between 
that case and the case at bar becomes entirely clear in the 
following quotation of the court's own language: 

“In the consideration of these facts we take up first 
the so called liquidated damage clause of the condi¬ 
tional sales contract. 

“The trial court held that ‘the clause of the contract 
relating to the so-called liquidated damages bears no 
relation to the actual damages which would be sus¬ 
tained in the event of a breach and is in fact a penalty 
and unenforeible.’ It is seen by reference to the word¬ 
ing of the clause that there is imposed on the pur¬ 
chasers an obligation to pay $100,000.00 as liquidated 
damages in case they default for a period of 30 days 
in the payment of ‘any sum of * * * taxes.’ They were 
obligated to pay all state, county, and improvement 
district taxes, so that the effect of the clause is to make 
them liable for the payment of $100,000.00 damages for 
failure to pay any $100 tax item. Likewise, failure to 
pay any item, however small, of interest subjects them 
to the same $100,000.00 obligation; both of -which re¬ 
quirements are unreasonable. But most important, as 
clearly determining the nature of the $100,000.00 pay¬ 
ment called for, it is to he observed that it is equally 
applicable to each and every stage in the performance 
of the conditional sales contract. Even though all of 
the installment payments had been made up to the 
very last one, still the seller of the land would be en¬ 
titled under this provision to hold the land and demand 
$100,000.00 additional. It appears, as shown in the 
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foregoing statement of facts, that the purchasers paid 
$490,000.00 out of the total of $590,000.00 agreed upon 
by them. The trustee still has in its hands 16,422 acres 
of laud out of approximately 25,000 acres originally 
involved in the contract. It has been paid 
about five-sixths of the purchase price and has two- 
thirds of the lands tendered back to it. The cla/use 

1 provides a penalty and not a measure of damage, and 
so is unenforceable. Kothe, Trustee, v. R. C. Taylor 
Trust, 280 I). S. 224, 50 S. Ct. 142, 74 L. Ed. 382; 
Hammet v. Ruby Lee Minar, Inc. et al., 60 App. D. C. 
286, 53 F (2d) *144; C. B. & Q. R. R. v. Dockery 
(€. C. A. 8) 195 F. 221, 224.” (Italics supplied). 

As far as the ether cases cited by the court below are 
concerned it appears that they neither can serve as a 
precedent applicable to the factual situation of the case at 
bar. 

In Kothe, Trustee v. H. C. Taylor Trust, 280 U. S. 224, 
74 L. Ed. 382, (Joint App. 20), the facts show that the 
respondent had leased to one Turkei certain real estate for 
the term of two years at a yearly rental of $4,000.00. The 
lease contained the following provision: 

i “The filing of any petition in bankruptcy * * * by or 

1 against the lessee shall be deemed to constitute a 
breach of this lease, and thereupon, ipso facto and with¬ 
out entry or other action by the lessor, this lease shall 
become and be terminated; and, notwithstanding any 
other provisions of this lease, the lessor shall forth¬ 
with upon such termination be entitled to recover dam¬ 
ages for such breach in an amount equal to the amount 
of the rent reserved in this lease for the residue of 
the term hereof.” 

Turkei having been adjudged bankrupt, the lessor filed a 
proof of debt for $5,000.00, demanded as “damages for 
breach of lease • * * that being the same as the amount of 
rent reserved in the lease from February 15, 1928 to May 
15,1929, the end of the term”. The court in regard to the 
question of liquidated damages or penalty, stated as fol¬ 
lows : 
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“■Sun Printing & Pub. Asso. v. Moore, 183 U. S. 642, 
46 L. Ed. 366, 22 Sup. Ct. Rep. 240, and United States 
v. Bethlehem Steel Co. 205 U. S. (226) 105, 119, 51 
L. Ed. 731, 736, 27 Sup. Ct. Rep. 450, point out prin¬ 
ciples applicable to enforcement of contracts providing 
for payment of definite sums upon failure to perform. 
The courts ore *strongly inclined to allow parties to 
make their own contracts, and to carry out their inten¬ 
tions, even when it would' result in the recovery of an 
amount stated as liquidated damages, upon proof of 
the violation of the contract, and without proof of the 
damages actually sustained * * * The question always 
is, w’hat did the parties intend by the language used? 
When such intention is ascertained it is ordinarily the 
duty of the court to cany it out.’ And see United 
States v. United Engineering & Contracting Co. 234 
U. S. 241, 5S L. Ed. 1297, 34 Sup. Ct. Rep. 843: 

‘Such contracts for liquidated damages when reason¬ 
able in their character are not to be regarded as 
penalties a'nd tnay be enforced between the parties.* 
But the agreements to pay fixed sums plainly without 
reasonable t elation to any probable damage which may 
folloic a breach will not be enforced. 

“This circumstance tends to negative any notion that 
the parties really meant to provide a measure of com¬ 
pensation * * * 4 to treat the sum named as estimated 
and ascertained damages.’ 

“7/erc, we find the lessee in a lease for two years 
agreeing that the mere filing of a petition in bankruptcy 
against him shall be deemed a breach and thereupon, 
ipso facto, it shall be terminated and the lessor shall 
become entitled to re-enter also to recover damages 
equal to the full amount of the rent reserved for the 
remainder of the term. The amount thus stipulated is 
so disproportionate to any damage reasonable to be 
anticipated in the circumstances disclosed that we must 
hold the provision is for an unenforceable pe'nalty. The 
parties were consciously undertaking to contract for 
payment to be made out of the assets of a bankrupt 
estate—not for something which the lessee personally 
would be required to discharge. He, therefore, had 
little, if any , immediate concern with the amount of 
the claim to be presented; most probably that would 
affect only those entitled to share in the proceeds of 
j property beyond his control.” 
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Tlie case of Hammet v. Ruby Lee Minor, Inc., 60 App. 
D. C. 286, 289, 53 Fed. (2nd) 144, (Joint App. 20), is like¬ 
wise a case where the agreement to pay a fixed sum was 
plainly without reasonable relation to any probable damage 
which might follow a breach. 

Chicago , B. & Q. R. Co. r. Dockery et al., 195 Fed. 221, 
(Joint App. 20), presents a situation where there were 
several undertakings or agreements in a contract, the dam¬ 
ages for the non-performance of some of which were readily 
ascertainable and for others not. One sum was named as 
damages for a breach of any of them. The court found 
that the contract in this case left the intention of the 
parties in doubt as to the amount to be paid for its breach 
and that the amount specified therein was beyond all rea¬ 
sonable proportion to the damages which might actually 
be sustained. Under such circumstances it was obvious 
that the stipulation could not have been for liquidated 
damages. 

Concluding this part of their argument, counsel for the 
appellants call attention to the case of Smith v. Lambert 
Transfer Co., (1920), 102 Wash. 529,187 Pac. 362, in which 
a provision in a lease for forfeiture of a deposit as liqui¬ 
dated damages in the event of nonpayment of rent or breach 
of any of the covenants, was held to be a stipulation for 
liquidated damages, the court stating as follows: 

1 “Some of the particular things provided for in the 
contract may be of less importance than others, and 
' their breach may not result in serious damage; but 
this is no more an absolute guide to the parties’ inten¬ 
tion than the use by them of the icords, *penalty’ or 
i ‘liquidated damages’. That indention is to be deter¬ 
mined by whether, in view of the actual breach com¬ 
plained of, the amount provided for in the contract can 
fairly be regarded as a penalty, or as a fair measure s 
1 of the real damage in the minds of the parties most 
capable of determining the possible effect of the breach 
of the contract.” (Italics supplied.) 


21 


In a subsequent part of their brief appellants will show 
that the deposit here in question was a fair measure of 
the actual damages incurred. 

2. If the character of the deposit in the case at bar is 
determined in the light of the intention of the parties, it 
must be regarded as liquidated damages. 

It is respectfully submitted that courts are now' more 
tolerant of provisions for liquidated damages, and no long¬ 
er hold to the view 7 that provisions fixing damages for 
breach of agreements are to be construed as penalties in 
cases of doubt. 

In Wise v. United States, 249 U. S. 361, 63 L. Ed. 647, 
quoted extensively in Burns Trading Co. v. Welborn, etc., 
supra, the Supreme Court of the United States has declared 
this more liberal judicial attitude. 

In Fidelity & Deposit Company of Maryland v. Walker, 
75 Fed. (2d) 115, the court stated as follows: 

“But the decisions of the Supreme Court of the United 
States and of the State of Texas no longer give coun¬ 
tenance to the rigorous view at one time generally, and 
still in some places obtaining, that provisions in bonds 
or contracts fixing damages for breach of agreements 
are to be construed as penalties in cases of doubt. They 
hold that such clauses are construed as other contract 
clauses, to give effect to the purpose the parties in¬ 
tended. ” 

The courts, it is submitted, are now strongly inclined to 
let the parties make their own contracts and carry out their 
own intentions, even when it results in the recovery of an 
amount stated as liquidated damages. Representative of 
this more modern attitude of the courts in this respect is 
this Honorable Court’s own decision in Barnette v. Sayers, 
53 App. D. C. 169, 289 Fed. 267, where the following state¬ 
ment is made: 
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‘‘The question of whether a contract provides for liqui¬ 
dated damages or a penalty is often one of great dif- 
i ficulty to determine. The authorities are numerous 
i and difficult of reconciliation, as the courts apparently 
often have had more regard to facts outside the con¬ 
tract and to the supposed equities of each case than to 
any applicable general principle of law, if such there 
be. One of the latest and clearest expositions of the 
law on this question will be found in United States v. 
i Bethlehem Steel Co., 205 U. S. 105, at page 119, 27 Sup. 

I Ct. 450, at page 455 (51 L. Ed. 731), where the court 
said: 

i “ ‘The courts at one time seemed to be quite strong in 
i their views and would scarcely admit that there ever 
was a valid contract providing for liquidated damages. 
Their tendency was to construe the language as a pen¬ 
alty, so that nothing but the actual damages sustained 
by the party aggrieved could be recovered. Subse¬ 
quently the courts became more tolerant of such pro¬ 
visions, and have now become stronyly inclined to allow 
parties to make their own contracts, and to carry out 
i their intentions, even when it would result in the re¬ 
covery of an amount stated as liquidated damages, 
i upon proof of the violation of the contract, and without 
proof of the damages actually sustained. This whole 
subject is reviewed in Sun Printing & Publishing Asso¬ 
ciation v. Moore, 183 U. S. 642, 669, where a large num¬ 
ber of authorities upon this subject are referred to. 
i * * * The question always is, what did the parties 
intend by the language used? When such intention is 
ascertained, it is ordinarily the duty of the court to 
carry it out.’ 

“Having in mind the salutary rule that, if the intent of 
the parties can be ascertained from the contract, it 
i should be enforced, we proceed to examine it(Italics 
supplied.) 

What, then, was the intention of the parties in the case 
at bar? It is respectfully submitted, that there cannot be 
any doubt that the appellants wished to sell and the appel¬ 
lees to purchase the property in question. Their agreement, 
however, took the form of a lease in order to ease the burden 
on the purchasers, by the terms of which the lessees agreed 
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to pay, in addition to an initial cash deposit of $640.00, 
monthly rentals of $54.00 during the term of the lease, giv¬ 
ing the lessees an option to purchase the property at any 
time during the existence of the lease. This form of trans¬ 
action was before the court in Fifth-Third Trust Co. v. Cist 
d al., 105 Fed. (2nd) 282, where it was stated with respect 
to a sale of real property in form of a lease as follows: 

‘‘While courts have been increasingly liberal in con¬ 
struing contracts so as to effectuate the clear inten¬ 
tion of the contracting parties, we know of no principle 
of law that will prevent competent persons desiring to 
buy or sell real estate upon terms, from putting their 
transaction in the form of a lease with rentals equiva¬ 
lent to interest, and the right of the purchaser to ac¬ 
quire title secured by an option to be exercised at his 
selection, nor any principle that precludes its enforce¬ 
ment according to its terms. There is advantage to the 
purchaser in such agreement in that he does not at all 
events obligate himself to buy and may abandon his 
option and surrender the lease at the conclusion of the 
term without liability for the jmrehase price.” (Italics 
supplied.) 

The specific wording of the clause in the lease providing 
for liquidated damages because of violations “by reason of 
which the Landlord shall resume possession of the prem¬ 
ises’’, (Joint App. 8), that is to say, by reason of which the 
lease is terminated without having served its purpose of 
the contemplated ultimate purchase of the property by the 
tenants, supports appellants’ contention that the primary 
purpose of the agreement between the parties was the sale 
of the property involved by medium of said lease agree¬ 
ment with option to purchase. 

It is respectfully submitted that in cases where the inten¬ 
tion of the parties clearly appears, as in the case at bar, and 
where the contract has but one primary purpose, regardless 
of its form, the rule invoked by the court below, to wit, that 
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a stipulated sum to be paid upon the breach of a contract for 
the performance of several conditions, is a penalty, is in¬ 
applicable (City of Kansas City r. Industrial Gas Co., 138 
Kans. 755, 28 Pac. (2nd) 968). 

With respect to the above rule, after stating- it, it is said 
in 8 R. C. L. 572: 

“The rule above stated has, however, its exceptions and 
1 modifications, and it has been Judd not to apply where 
1 the contract has but one primary purpose, regardless 
of its form, or where the contract does not discriminate 
I between the several covenants in specifying the dam¬ 
ages, and all of them are of an uncertain nature in re¬ 
spect to the amount of injury a breach will cause.” 
(Italics supplied.) 

Bearing in mind that the primary purpose of the agree¬ 
ment between the parties was the sale of the property in¬ 
volved, and looking more toward realities than toward 
form, it is interesting to note what this Honorable Court has 
said, in Barnette v. Sayers, supra, with respect to pecuniary 
deposits made as part payment of purchase money, to wit: 

| “We have not undertaken to particularly examine all 
■ of these cases, or reconcile them, because we regard the 
true rule as that set forth in United States v. Bethlehem 
Steel Co., supra, and also because there are no circum- 
stansces in this case that warrant a departure from the 
1 plain intent of the parties as we construe the contract, 
i In the case of Wilson v. Mayor and City Council of 
Baltimore, 83 Md. 203, 34 Atl. 774, 55 Am. St. Rep. 339, 
the subject is exhaustively considered. While the pre¬ 
cise question here involved was not before the court in 
1 that case, it was said in substance that cases distin¬ 
guishing between a penalty and liquidated damages did 
not apply to a pecuniary deposit made as part payment 
of the purchase money and authorities were cited. In 
Sugden on Vendor and Purchaser , vol. 1, pp 49 and 50 
(Ed. 1851), speaking of a payment or deposit on ac¬ 
count of the purchase price, of land, it is said in sub¬ 
stance that the purchaser cannot recover the deposit be¬ 
cause by his own default he did not acquire a right to 
rescind the contract.” (Italics supplied.) 
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There cannot be any dispute about the fact that the 
lessees in the case at bar defaulted upon their contract. As 
was said in an English case, Lloyd v. Collett, reported in a 
note to Harrington t\ Wheeler, 4 Vesey’s Ch. 689: 

“An equity out of his own neglect! It is a singular 
head of equity.” 

3. The application of other judicial tests used in the 
determination of the question whether a stipulated sum is 
for liquidated damages or a penalty, shows that the deposit 
involved in the case at bar must be considered to be 
liquidated damages. 

(a) The Relation between the Sum Stipulated and 
Actual Damages. 

In determining whether the amount stipulated is to be re¬ 
garded as a penalty or as liquidated damages, the courts 
will generally take into consideration its reasonableness, 
that is, whether it bears some reasonable proportion to the 
loss actually suffered. If the sum named in the contract 
is not disproportionate to the damages that might conceiva¬ 
bly or probably result from a breach of the contract, the 
stipulated amount will be considered as one for liquidated 
damages. 

It should be emphasized that the fixing of liquidated dam¬ 
ages is an anticipatory process. It is concerned with dam¬ 
ages which, by reason of the breach of the contract, may, 
but not necessarily must, be sustained. It is the reasonable¬ 
ness of such future possible damages which is required, and 
the introduction of evidence with regard to actual damages 
sustained serves only the purpose of showing, a posteriori, 
that the sum stipulated in the contract was in fact not dis¬ 
proportionate to the possible damages visualized at the 
date of the execution of the contract. It is sufficient to 
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show that the sum homed in the contract appears to bear 
some reasonable proportion to the damages contemplated. 
It is not necessary that the actual damages sustained exceed 
the amount stipulated (Nevada■ County Bank v. Sullivan, 
122 Ark. 235, 183 S. W. 169), and the fact that no damages 
have actually resulted from the breach, does not affect the 
right to recover the stipulated damages (United States v. 
Bethlehem Steel Co., 205 U. S. 105, 51 L. Ed. 731). 

It is respectfully submitted that, if the evidence of the 
appellants as to the actual damages sustained by them is 
considered in the light as above discussed, that is to say, if 
it is'given the evidentiary effect of subsequent events, the ap¬ 
pellants have fully met the requirement that the sum stipu¬ 
lated in the contract must bear a reasonable proportion to 
the probable damages. As pointed out under point 1 of this 
Argument, the deposit of §640.00 could only be retained 
as liquidated damages for a breach or violation of the 
contract by reason of which the appellants i( shall re¬ 
sume possession of the premises/ ’ that is, a breach, by 
reason of which the primary purpose of the contract would 
be defeated. It should need no detailed argument that the 
termination of an eight year lease at any time before its 
expiration,—in the case at bar, after approximately four¬ 
teen months occupancy of the premises by the appellees—, 
created for the lessors a very real danger of loss; to name 
only a few causes: First, on account of delav in securing a 
new tenant, which, by subsequent event, was shown, for the 
period of August 15, 1943, to December 6, 1943, actually 
amounted to $216.00 (see pages 5, 6); second, on account 
of expense in restoring the premises into new house condi¬ 
tion after eviction of the appellees,—subsequently sustained 
in the amount of $383.93 (Joint App. 16); third, on account 
of expense to be incurred in securing a new tenant or pur¬ 
chaser,—expenses which had amounted to $147.50 for pro¬ 
curing the appellees as tenants (Joint App. 16). 
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It is respectfully submitted that the total actual loss of 
the appellants, shown to be $768.20 (see page 6), is a 
conclusive indication that the sum stipulated as liquidated 
damages at the date of the execution of the agreement be¬ 
tween the parties, bore a reasonable proportion to future 
possible damages. It is, further, respectfully submitted that 
the comment of the court below, to wit, that, with respect to 
appellants’ showing of the expenses of renovating the prem¬ 
ises, “the evidence does not show how much of this was due 
to ordinary wear and tear”, and “when the repairs were 
completed, or whether the house was offered for sale or for 
lease”, is entirelv irrelevant as far as the issue here involv- 
ed is concerned (Joint App. 21). To speak, as the court be¬ 
low does, of appellants’ “claim for expenses of renovating 
the house”, for rent, etc., appears to be a misconception of 
the purpose for which appellants’ evidence in this respect 
was introduced. Appellants have advanced no claims for 
damages caused by the breach of any particular covenant. 
They introduced their evidence in order to show by subse¬ 
quent event that the stipulated amount for liquidated darn- 
ages, caused by a premature termination of the lease, was 
reasonable at the time when the parties entered into the% 
agreement, and for no other purpose. 

It is respectfully submitted that the trial court erred in 
considering the submission, on the part of the appellants, of 
data pertaining to actual loss and expenses incurred by 
them, as made in proof of such actual loss and expenses. 
The appellants had no obligation to make such proof. All 
they had to prove ivas that the sum stipulated as liquidated 
damages was reasonable, that, is, ivas not disproportionate 
to the probable damages. 

It appears, pnder the same misapprehension that it was a 
matter of proving actual loss or damages, that the court be¬ 
low came to the following conclusion: 
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'“The total claims on each side are so nearly equal that 
I believe substantial justice is done by denying all 
of them/’ (Joint App. 20, 21.) 

However, even if it were a matter of proving actual dam¬ 
age, the above stated conclusion of the trial court, is, to say 
the least, a logical impossibility for the following reason: 
On the one hand, the court below states: 

'“Plaintiffs’ claims to the increase of the value of the 
property and amount of the rental payments applicable 
to the first trust are based upon the contention that 
the contract is one of sale. I am not able to agree with 
this contention”, 

and, on the other hand, these non-existent claims of the ap¬ 
pellees are used as a set-off to appellants’ claim, which is not 
a claim for actual damages but for liquidated damages in the 
amount of $640.00, thereby, incidentally, putting a reward 
on appellees’ default in the form of rent free occupancy of 
the premises from August 15 to September 27, 1943, and 
free water consumption. Furthermore in allowing, infer- 
entially, despite its direct denial, the claim of the appellees 
to the increase of the value of the property, by permitting 
it to be used as a set-off, the court below overlooks complete¬ 
ly that such claim to the increase in the property value, 
based on ownership of the property, is, of course, predicat¬ 
ed upon the appellees’ payment of the contractual purchase 
price, of which, under the agreement, the deposit in ques¬ 
tion would be a part. Its retention by the appellants, there¬ 
fore, would be a conditio sine qua non for the assertion of a 
claim to the increased value of the property. 

(b) Uncertainty in Amount and Difficulty in Ascertain¬ 
ment of Damages. 

Counsel for the appellants respectfully submit that it 
needs no argument in the case at bar that probable damages, 
upon the termination of the eight year lease before its ex- 
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piration and failure of the appellees to exercise the option 
to purchase during its existence, in view of the discussed 
primary purpose of the agreement between the parties (see 
page 23), could not, or were difficult to, be ascertained at the 
date of the execution of the lease agreement with option to 
purchase. It is easy to see that in the event of such prema¬ 
ture termination of the lease or the failure of the appellees 
to exercise the option to purchase, unless the appellants 
were either able to make an early subsequent lease or sale 
upon equivalent terms, their damages not only might be 
very uncertain but difficult of ascertainment. 

“Uncertainty in amount and difficulty of ascertainment 
of damages are regarded as supporting the view that a 
contract provides for liquidated damages rather than 
a penalty, if the language is consistent therewith, and 
the contract must be construed as of the date of its 
execution. Turner v. City of Fremont, 170 Fed. 259, 
95 C. C. A. 455.” (Barnette v. Sayers , supra.) 

4. Independently from being designated as liquidated 
damages, the deposit in the case at bar was also intended 
by the parties to serve as consideration for the granting of 
the option to purchase, which the lessors should receive in 
case that the option was not exercised during the existence 
of the lease. 

The court below states in its Findings of Fact as fol¬ 
lows: 

“Finally, the agreement contains a provision that if 
plaintiffs fail to exercise the option of purchase the 
deposit shall become the property of the defendants for 
compensation and as liquidated damages for failure to 
purchase.” (Joint App. 18.) 

As a matter of fact the agreement provides that if during 
the existence of the lease the tenants shall not exercise the 
option to purchase, then such option shall cease and de- 



30 


termine and the deposit in question shall be and become the 
absolute property of the landlord “as compensation to him 
for the option herein granted”, and as liquidated damages 
to him for failure of the tenant to exercise said option, 
(Joint App. 10). 

It is respectfully submitted that the version as contained 
in the lease agreement gives the term “ compensation ” a 
meaning entirely different from the one which the court be¬ 
low in its Findings of Fact suggests. As stated in the lease 
agreement, the deposit, in the case of the non-exercise of 
the option during the existence of the lease, was intended 
by the parties to be retained by the grantor of the option 
“aS compensation for the option herein granted”, that is, as 
consideration for the granting of such option . 

Counsel for the appellants fail to see how, by decreeing 
the return of said deposit to the appellees on the ground that 
it does not represent liquidated damages, its alternate char¬ 
acter as a contractual consideration coidd completely be 
brushed aside. 

In doing so, it is respectfully submitted, the trial court 
disregarded some very elementary rules of the law of con¬ 
tract, namely, that the rule requiring consideration extends 
to option contracts; that no other consideration is provided 
for in the option contract between the parties; that the 
adequacy or inadequacy of the consideration is for the 
parties to consider at the time of the making of the agree¬ 
ment, and not for the court when the agreement is sought to 
be enforced ( United States v. Traugott Schmidt, 2 Fed. 
(2nd) 290); and, finally, that it is competent for the parties 
to make whatever contracts they may please, so long as 
there is no fraud or deception or infringement of law, and 
that even the fact that the bargain may be a hard one, 
will not deprive it of its validity. 
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Consequently, as far as the deposit in question was in-, 
tended by the parties to serve as the consideration for grant¬ 
ing the option to pier chase, it is outside the sphere of judicial 
approval or disapproval. 

But even if such deposit is tested whether it could serve 
as liquidated damages for failure to exercise the option to 
purchase during the existence of the lease, it must, under 
the factual circumstances, be considered clearly as such. 
It is submitted that the fact which the court below states in 
its Opinion, to wit: 

“Again as to the option to buy, the amount to be re¬ 
tained by defendants progressively increases, while the 
interest of defendants in the property is progressively 
decreasing’’, (Joint App. 20), 

is entirely irrelevant, if it is not simultaneously shown that 
such progressive increase or decrease, respectively, has 
eliminated future possible damages sustainable by the ap¬ 
pellants by reason of the non-exercise of the option, and, if 
such possible damages were not eliminated, whether the de¬ 
posit stipulated as liquidated damages is out of proportion 
with such possible future damages. 

The court below, by its own Findings of Fact, gives the 
answer in this respect: 

“From the figures contained therein I conclude that if 
the tenants were to exercise the option to purchase just 
before the expiration of the lease at the end of eight 
years an accounting then made would show a net pay¬ 
ment by plaintiffs to defendants of about $2,000 on the 
purchase price, leaving a balance due at that time of 
about $4,000.” (Italics supplied.) (Joint App. 18). 

Thus, the trial court’s own finding discloses that at the 
end of the lease term of eight years,—in case that appel¬ 
lees do not exercise the option to purchase during the term 
of the lease—, appellants face the real danger of continuing 
to be the owners of a greatly depreciated property, the value 
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of which, under market conditions then prevailing, might he 
even helo-w the remaining first trust, for ivhich appellants 
woidd remain oldigated. 

On the other hand, appellees were given eight years,— 
this being unusual in itself, because it is very difficult for a 
tenant of housing property to obtain a long term lease—, 
in which to decide whether it would be to their advantage 
to purchase the property on the agreed terms; that is to 
sav, 1 if the value of the property increased they could ex¬ 
ercise the option, if it decreased they were not bound to buy, 
whereas the appellants had no such privilege or choice. 
This plan had a definite and intended advantage to the ap¬ 
pellees over an outright purchase of the property. If, in¬ 
stead of renting with option of purchase, they had bought 
the property at the beginning, they would have had to pay a 
certain amount in cash, likelv to be considerablv in excess 
of the deposit of $640.00, and they would have to assume re¬ 
sponsibility on a deferred purchase money mortgage. In 
such a case, if it turned out that they were unable to carry 
out their obligation, they would not only lose the cash they 
had put in the property, but also, possibly, be liable for 
a deficiency judgment under the purchase money mortgage. 
Under the arrangement as made, however, they risked only 
the deposit of $640.00. That was all they could lose in case 
they decided not to exercise the option. Therefore, if they 
stayed in the premises for eight years, and then decided 
not to purchase the property, the deposit was the equivalent 
of only $6.67 additional monthly rent. For this additional 
contingent premium, so to speak, the tenants in this case 
were assured, so long as they paid the fixed rental, of hous¬ 
ing accommodations at a fixed rental for a period of eight 
years, without being compelled to purchase. Their agree¬ 
ment was somewhat similar to a life insurance policy where 
the insured, by the payment of an additional premium, ob- 
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tains an option to convert the policy to another type more 
advantageous to the situation of the policy holder as time 
passes. 

Counsel for the appellants fail to see how, under these 
circumstances, the amount retained by appellants could be 
considered to be a penalty. 


VI 

Conclusion. 

It is respectfully submitted that this Honorable Court 
should reverse that part of the .-judgment of the District 
Court from which this appeal was taken and remand the 
action with instructions to enter judgment for the appel¬ 
lants in regard to the retention of the deposit here in ques¬ 
tion, if this Honorable Court should sustain the contentions 
of the appellants under headings 1, 2 and 3 or 4 of this 
argument. 

Respectfully submitted, 

RAYMOND F. GARRITY 
WALTER R. SCHOENBERG 
301-305 Tower Building 
Washington, D. C. 

ELMER E. CUMMINS 
Earle Building 
Washington, D. C. 

Attorneys for the Appellants 
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JOINT APPENDIX. 
Case No. 8800. 


1 


-IX THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Beatrice I. Crawford, 

Howard R. Cruz, 1109 N. St., N. 
W., Washington, D. C., 

Plaintiffs, 

vs. 

Myrox Davy, 

Frank J. Murphy, Jr., T/A 
River Terrace Co., 3435 Ben- 
ning Road, N. E., Washington, 
D. C., 

Defendants. 


Civil Action 
No. 22321. 


Complaint for Injunction, Specific Performance, 
Injunction and Accounting. 

1. This is a suit for specific performance, injunction and 
accounting and the property of 123-33rd Street, N. E., lo¬ 
cated in the District of Columbia. 

2. On the second day of July, 1942, the plaintiffs entered 
into an agreement with the defendants to pay the sum of 
$640.00 down and monthly installments of $54.00 until the 
full sum of $5990.00 had been paid on lot 49, square 5000 
in the District of Columbia with improvements thereon 
known as premises 123-33rd Street, N. E.; that the plain¬ 
tiffs paid the sum of $640.00 down and paid the monthly 
installments until August 15, 1943; that this payment was 
tendered to the defendants on September 22, 1943 and was 
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returned to the plaintiffs on September 24, 1943; that on 
October 22, 1943, the installment of $54.00 was again ten¬ 
dered with an additional check of $1.81 to cover all costs 
and interest; that this was returned on October 25, 1943; 
that the plaintiffs are ready and willing to pay all monthly 
installments to bring their payments up to date and have 
expressed their desire to so do on numerous occasions but 
the defendants have refused to accept the same and have 
refused to turn the property to them which they repossessed 
after a sub-tenant had been occupying the same. 

WHEREFORE, premises considered, the plaintiffs pray: 

1. That a United States Writ of Subpoena be issued 
against the defendants commanding them to appear herein 
on a day certain and answer exigencies of the com¬ 
plaint. 

2 2. That the defendants be made to specifically 

perform the agreement entered into between the 
plaintiffs and defendants on July 7,1942. 

3. That the defendants be pendente life and perma¬ 
nently enjoined from conveying lot 49, square 5000 in the 
District of Columbia w’ith improvements thereon known as 
premises 123-33rd Street, N. E. 

4. That in the alternative that an accounting be-had 
of the moneys paid in by the plaintiffs to the defendants 
and that a judgment be rendered the plaintiffs against the 
defendants for the sum ascertained to be due by the de¬ 
fendants to the plaintiffs for such others and for the relief 
as to the Court may seem just and proper. 

5. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 


HOWARD R. CRUZ. 
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District of Columbia, SS.: 

Howard R. Cruz, being on oatli first duly sworn, deposes 
and says that he is one of the plaintiffs named in the above 
entitled cause and has read the foregoing complaint by 
him subscribed and knows the contents thereof; that the 
matters and things therein stated as upon his own knowl¬ 
edge are true and those stated on information and belief 
he believes to be true. 

HOWARD R. CRUZ. 

George J. Boden, 

426 Fifth Street, N. W. 

Milton Conn, 

416 Fifth Street, N. W. 

Subscribed and sworn to before me 
this 19th day of November, 1943. 

Louis Horwitz, 

Xotarv Public. 


3 Answer. 

Civil Action No. 22321. 

First Defense. 

The complaint herein fails to state a claim against the 
defendants upon which relief can be granted by this Court. 

Second Defense. 

The defendants deny the allegations contained in para¬ 
graph two of the complaint as far as such allegations pur¬ 
port to imply that an agreement, entered into on the 
seventh day of July, 1942, between the plaintiffs and the 
defendants, constitutes a contract of sale by the defendants 
to the plaintiffs of the premises known as 123-33rd Street, 
N. E., on Lot 49, Square 5,000, in the District of Columbia, 
in consideration of a total purchase price of $5,990.00, to 
be paid by a cash downpayment of $640.00, and, there¬ 
after, by monthly installments of $54.00 until fully paid; 
the defendants aver that said agreement referred to in said 
paragraph two of the complaint is a lease agreement 
between the defendants as landlords and the plaintiffs as 
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tenants, with an option to said plaintiffs to purchase said 
property aforedescribed under terms and conditions as 
more fully set out in said lease agreement, photostat copy 
of which is attached hereto as Exhibit “A” and hereby 
made a part hereof; the defendants further aver that 
4 said option to purchase given by said lease agree¬ 
ment to the plaintiffs was never exercised by them; 
the defendants further aver that the plaintiffs failed re¬ 
peatedly in promptly paying the monthly rental of $54.00 
as provided for in said lease, the last time such failure to 
pay promptly having occurred on August 15tli, 1943; that 
thereupon, to wit, on the third day of September, 1943, suit 
for possession of said property was filed by the defendants 
as landlords against the plaintiffs as tenants in the Munici¬ 
pal Court of the District of Columbia, Landlord and Ten¬ 
ant Branch, Docket No. 20600, and proper service was had 
upon the plaintiffs on the fourth day of September 1943; 
that judgment was requested on September 16th, 1943; 
that affidavit was given by the defendants as required by 
the Soldiers and Sailors Civil Relief Act, 1940, and, there¬ 
after, judgment for the possession of said premises was 
entered by the Municipal Court of the District of Columbia 
for the defendants on September 20th, 1943, the plaintiff 
having failed to defend said action in said Municipal Court 
of the District of Columbia; that the defendants obtained 
possession of said premises on September 27th, 1943 by 
virtue of a writ of restitution issued in pursuance of said 
judgment entered September 20th, 1943. The defendants 
admit that they refused to accept the overdue rental when 
tendered by the plaintiffs after the entry of said judgment, 
to wit, on September 22nd and October 22nd, 1943, re¬ 
spectively, and they further admit that they refused, and 
still refuse, to turn said property back into the possession 
of the plaintiffs and for reason therefor rely on said 
judgment entered on September 20th, 1943 in the Municipal 
Court of the District of Columbia. 
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Third Defense 

The claim of the plaintiffs for possession of said prem¬ 
ises is, by reason of the judgment entered on the twentieth 
day of September 1943 in the Municipal Court of the 
5 District of Columbia, res judicata, the plaintiffs hav¬ 
ing failed in that proceeding either to deny the land¬ 
lord’s title to said premises or to institute within the time 
prescribed by law’ appeal or error proceedings to be directed 
to the Municipal Court for the District of Columbia. 

Fourth Defense 

The defendants deny, nor have the plaintiffs alleged, any 
grounds upon w’hich the plaintiffs’ prayer to hold the de¬ 
fendants liable to account could be granted. 

i 

Fifth Defense 

The defendants deny, nor have the plaintiffs alleged, any 
grounds upon which the plaintiffs’ prayer for an injunction 
pendente life could be granted. 

Sixth Defense 

The defendants deny, nor have the plaintiffs alleged, any 
grounds upon which the plaintiffs’ prayer for specific 
performance could be granted. 


ELMER E. CUMMINS, 
Earle Building, 

Washington, D. C., 

Attorney for the Defendants. 


CERTIFICATE OF SERVICE. 

I, Elmer E. Cummins, hereby certify that I have on this 
twenty-fourth day of December, at 12:30 p. m. personally 
served George J. Boden and Milton Conn, attorneys for the 
plaintiffs, with a copy of the foregoing answer, by leaving 
the same at their office at 426 Fifth Street, N. W., Washing¬ 
ton, D. C. 

ELMER E. CUMMINS, 

A ttorney for the Defendants . 
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Copy received. 

Milton Conn, 

Attorney for Plaintiffs. 

Dec. 24, 1943. 

6 (LANDLORD AND TENANT) 

( AGREEMENT* ) 

( With Option to Purchase ) 

This agreement made this 7th day of July, 1942, by and 
between Myron Davy and Frank J. Murphy, Jr., doing 
business under the name of River Terrace Company, Here¬ 
inafter called Landlord, and Beatrice I. Craw’ford and 
Howard R. Cruz—Joint Tenants hereinafter called Ten¬ 
ant. 

Whereas the Tenant desires to lease, with the option to 
purchase upon certain terms and conditions, the real estate 
hereinafter described, and the Landlord desires to let said 
r£al estate, with the option to purchase, to said Tenant, 
upon the terms and conditions hereinafter set forth. 

Witnesseth, that the Landlord does hereby let unto the 
Tenant Lot Forty-nine (49) in Square Five thousand (5000), 
in the District of Columbia, with improvements thereon, 
known as premises No. l23-33rd Street, N. E. for the term 
oi Eight (8) years, commencing on the 15th day of July, 
1942, or as soon thereafter as the premises can be made 
ready for occupancy, and fully ending at Midnight on the 
14th day of July, 1950, at and for a total rental of Five 
thousand one hundred eighty-four ($5184.00) Dollars, pay¬ 
able in monthly instalments in advance of Fifty-four 
($54.00) Dollars, the first instalment payable on the 15th 
day of August, 1942, and the remaining instalments on the 
15th day of each ensuing month. 

The Tenant hereby agrees as follow?: 

1. That he will pay said rent, at the time specified, with¬ 
out deduction or demand. 


* Exhibit “A” of Answer. 




2. That he will pay all electric, gas and water-rent bills 
as they become due. 

3. That he will use said premises for a dwelling house 
and for no other purpose, and that he will not use or per¬ 
mit same to be used for any unlawful purpose. 

4. That he will not transfer possession of the premises, 
nor assign this agreement, nor sub-let the whole or any part 
of the premises without the written consent of the Land¬ 
lord first had and obtained. 

5. That he will keep the premises in good order and 
condition and surrender the same at the expiration of the 
term in the same order in which they are received, ordinary 
wear and tear alone excepted; it being understood that the 
Landlord will deliver said premises in first class condition, 
in accordance with prevailing standards for similar con¬ 
struction, and will repair any defects due to faulty mate¬ 
rials and workmanship of which he is notified in writing 
by the Tenant within thirty days after date of occupancy, 
but minor shrinkage, cracks in plaster and minor inaccura¬ 
cies usual in average commercial grade of work of all 
crafts are not defects within the meaning hereof; and 
Landlord will not be liable to the Tenant for any costs of 
maintenance and repair of the property after the expira¬ 
tion of the aforesaid thirty-day period. 

6. That he will allow the Landlord or his agents to 
have access to the premises at all reasonable times for the 
purpose of inspection. 

7. That he will not make any alterations or additions to 
the premises without the written consent of the Landlord 
first had and obtained. 

8. That he will not allow any gasoline or other combus¬ 
tible materials to be kept on the premises or permit or do 
anything that would increase the rate of fire insurance on 
the premises. 

Provided, always, that if the Tenant shall fail to pay said 
rent in advance as aforesaid, although there shall have 
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be6n no legal or formal demand, or shall break or violate 
any of the within conditions or agreements, then and in 
either event this agreement, at the option of the Landlord, 
shall cease and determine, and such failure, breach or vio¬ 
lation shall operate as a Notice to Quit, any other Notice 
to Quit being hereby expressly waived, and the Landlord 
may proceed to recover possession of said premises under 
and by virtue of the Code of Law for the District of Co¬ 
lumbia or by such other process as may be in operation and 
force in like cases relating to Landlords and Tenants. 

Provided further, that the failure of the Landlord to in¬ 
sist in any one or more instances upon the strict perform¬ 
ance of any of the conditions and agreements herein shall 
not operate as a waiver or relinquishment for the future of 
any such condition or agreement, but they shall continue 
and remain in full force and effect. 

And provided further, that should the Tenant be ad¬ 
judged a bankrupt, voluntary or otherwise, or make an as¬ 
signment for the benefit of creditors, or should a receiver 
be appointed for his property or assets, then this agree¬ 
ment, at the option of the Landlord, shall cease and deter¬ 
mine. 

And it is hereby agreed that at the time of the execution 
of this agreement the Tenant shall deposit with the Land¬ 
lord the sum of Six hundred forty ($640.00) Dollars, which 
deposit shall be retained by the Landlord during the exist¬ 
ence of this agreement, and in the event the Tenant shall 
breach or violate any of the conditions and agreements 
hereinabove set forth, by reason of which the Landlord shall 
resume possession of the premises, then the Landlord shall 
be entitled to and shall keep said deposit as liquidated dam¬ 
ages for such breach or violation. 

7 And the Landlord hereby agrees that during the 

existence of the lease hereinabove set forth the Ten¬ 
ant, provided he has kept and performed all the conditions 
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and agreements of the lease, shall have the option to pur¬ 
chase the aforesaid premises upon the following terms and 
conditions: 

Price of Property: Nineteen hundred ninety ($1990.00) 
Dollars, with interest thereon at the rate of six per cent 
from the date of this agreement until paid, over and above 
a first deed of trust now in the sum of Four thousand 
($4000.00) Dollars. 

Purchaser shall be allowed as a credit against said pur¬ 
chase price the aforesaid deposit of Six hundred forty 
($640.00) Dollars, credited as of the date of this agreement, 
and also the monthly excess of the hereinabove provided 
rental over and above the monthly payments, including 
principal, interest, taxes and insurance, on the aforesaid 
first trust, and all costs and expenses, including reasonable 
counsel fees, incurred by Landlord by reason of any neglect 
or failure of Tenant to comply with the terms and condi¬ 
tions of said lease, such monthlv excesses to be credited as 
of the date of payment against the balance of Nineteen 
hundred ninety ($1990.00) Dollars, being applied first to 
interest at said rate of six per cent on said balance, or the 
remaining part thereof, and balance to principal. 

It is understood and agreed that the cost of all special as¬ 
sessments laid upon the property for improvements com¬ 
menced after the date of this agreement and paid for by the 
Landlord shall be added to the aforesaid purchase price. 

The property will be conveyed to Purchaser free of en¬ 
cumbrances except the aforesaid first deed of trust, with all 
current payments made upon such trust to date of transfer; 
title to be good of record, subject, however, to covenants, 
conditions and restrictions of record; and the Purchaser ex¬ 
pressly agrees that said property will be subject to the fol¬ 
lowing restrictive covenant running with the land: “No 
part of the land shall ever be used or occupied by, or sold, 
demised, transferred, conveyed unto or in trust for, leased 
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or rented, or given to negroes* or any person or persons 
of negro bloou or extraction, except that this covenant shall 
not be held to exclude partial occupancy of the premises by 
domestic servants of the Purchaser, his heirs or assigns.” 

Kents, taxes, insurance and payments on the existing en¬ 
cumbrance are to De adjusted to date of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees, revenue stamps and all recording charges are to be 
at the cost of the Purchaser. 

Seller will execute the usual special warranty deed. 

It is further agreed that at the time of exercising the 
option herein granted and as a condition thereto the Pur¬ 
chaser will make ajjplication to the holder or holders of the 
first trust notes to qualify as sole mortgagor, will supply 
all required financial and personal information, and will 
execute all notes, deeds of trust and other papers necessary 
th qualify as the exclusive maker of the note and the ex¬ 
clusive mortgagor on said first deed of trust. 

It is further agreed that if during the existence of the 
lease hereinabove provided, the Tenant shall not exercise 
the aforesaid option to purchase then the said option shall 
cease and determine and the aforesaid deposit shall be and 
become the absolute property of the Landlord as compen¬ 
sation to him for the option herein granted and as liqui¬ 
dated damages to him for failure of the Tenant to exercise 
said option. 

It is further agreed that until the exercise of the option 
to purchase in the manner hereinabove provided, title to the 
said real estate and the fixtures therein is and shall be in 
the Landlord; and the Tenant agrees that he shall not re¬ 
move any of said fixtures from the premises. 

It is expressly understood and agreed that if, during the 
existence of this agreement, the leased property shall be 
taken by right of eminent domain by the United States, the 
District of Columbia or any other public authority, then 
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and in such event the lease herein granted and the option to 
purchase shall cease and determine and the Tenant shall 
have no further rights hereunder and shall not be entitled 
to any part of the award of damages for such taking, and 
the Landlord shall be entitled to the entire award of dam¬ 
ages for such taking; provided, however, that in such event 
the Tenant shall be entitled to have returned to him the 
aforesaid deposit of Six hundred forty ($640.00) Dollars 
and the Landlord shall pay the same to him. 

It is further expressly agreed and understood that neither 
of the parties to this agreement shall place this agreement 
of public record and in the event that this agreement shall 
be recorded in the Office of the Recorder of Deeds for the 
District of Columbia, then and in that event this agreement 
shall become null and void and of no effect thereafter; it 
being understood, however, that this provision shall not 
nullifv or make ineffective anv remedies given elsewhere 
herein to- the Landlord if the Tenant shall have violated 
this stipulation not to place of record, nor any remedies 
given to the Tenant if the Landlord shall have violated said 
stipulation; and it is agreed that the acknowledgment of 
this agreement by either party before a Notary Public or 
other officer competent to administer oaths prior to placing 
this agreement of record shall be conclusive evidence that 
the above stipulation against recording was violated by the 
party making said acknowledgment. 

The option to purchase herein granted is the option to 
purchase the property in whatever condition it may be at 
the time of the exercise of the option, regardless of damage 
to or destruction of the premises either by ordinary wear 
and tear or by fire, storm, flood, explosion, bombing or any 
other casualty whatever, whether by accident, act of God, 
public enemy or otherwise; and it is agreed that neither 
pending the existence of the option nor at the time of the 
exercise of the option is there any obligation on the part 
of the Landlord to repair, replace, restore or rebuild the 
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premises or any part thereof, regardless of the condition of 
the premises or the cause of such condition, 
i The parties hereto mutually agree that it shall be binding 
upon their respective heirs, executors, administrators and 
assigns. 

i This contract, made in triplicate, contains the final and 
entire agreement between the parties and they shall not 
be bound by any terms, conditions, statements or repre¬ 
sentations, oral or written, not herein contained. 

I In witness whereof the parties have hereunto signed their 
names and affixed their seals on the day and year first 
hereinabove written. 

, RIVER TERRACE COMPANY 

i Landlord 


Bv Myron Davy 
% 

(Seal) 

Beatrice I. Crawford 

(Seal) 

Tenant 


Howard R. Cruz 

(Seal) 

Tenant 



8 Pretrial Proceedings. 

I DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Crawford, et ah, 


vs. 

Davy, et al. 


Plaintiff, 


Calendar No. 

Civil Action No. 22,821 


Filed Jan. 21, 1944. 

STATEMENT OF NATURE OF CASE: 

This is a suit for specific performance and for an account¬ 
ing. 
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It is agreed that the photostatic copy attached to the 
Answer of defendant was the agreement existing between 
the parties. 

It is the claim of plaintiff that such agreement was in fact 
an agreement of sale and purchase. 

The defendant says that the agreement was a landlord 
and tenant agreement with option to purchase and that the 
plaintiff has failed to perform such agreement in that he 
failed to pay the rent due August 15, 1943; that thereafter 
the Municipal Court in a landlord and tenant proceeding re¬ 
stored the defendant to possession of the property involved. 
The Pre-Trial Court thinks that the essential question un¬ 
derlying the suit between these litigants involves construc¬ 
tion of the agreement. 

STIPULATIONS: Bv agreement of counsel for the re- 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice : 

All records of the Municipal Court in L & T No. 20,000 
may be received in evidence without formal proof. 

The agreement of July 7, 1942, initialed by the Pre-Trial 
Justice, may be received in evidence without formal proof. 

The following letters, initialed by the Pre-Trial Justice, 
may be received in evidence without formal proof: 

(1) the letter of Myron Davy dated September 24,1943 
and addressed to Mrs. H. Cruz. 

(2) the letter of Milton Conn dated October 22, 1943, 
addressed to the River Terrace Co. 

(3) the letter of Elmer E. Cummins dated October 25, 

1943, addressed to Milton Conn. 

Other records of the Municipal Court may be offered in 
evidence without formal proof, but subject to appropriate 
objections as to relevancy. 

9 The plaintiffs made 11 payments of $54.00 each to 

defendants and one payment of $57.50, which in¬ 
cluded $3.50 Municipal Court costs. 

Counsel for defendants will furnish counsel for plaintiffs 
with an itemized account with respect to the 12 payments, 
that is, to say, what portion of each payment was applied 
to principal, interest, taxes, and insurance, etc. as set forth 
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in paragraph 3 appearing on the reverse side of said agree¬ 
ment. 

Dated January 21, 1944. 

I F. DICKINSON LETTS, 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

Milton Conn, Plaintiff. 

E. E. Cummins, Defendant. 


10 Findings of Fact and Conclusions of Law. 

The Court makes and finds the following findings of fact 
and conclusions of law— 

FINDINGS OF FACT 

1— Plaintiffs Howard R. Cruz and Beatrice I. Crawford, 
his mother-in-law, entered into a contract dated July 7, 
1942 with defendants entitled ‘‘Landlord and Tenant 
Agreement, with option to purchase, and hereinatfer called 
Agreement, made part hereof as Exhibit 1.* 

2— Plaintiffs went into possession of the premises de¬ 
scribed in said Agreement as No. 123 Thirty-third Street, 
NE in the District of Columbia, and made monthly pay¬ 
ments of $54 each through May 15,1943. They failed, how¬ 
ever, to make the payments due June 15, 1943 and July 15, 
1943, and Landlord and Tenant Proceedings were filed 
against them in the Municipal Court of the District of Co¬ 
lumbia. By arrangement with defendants they thereafter 
paid the installments due, together with $3.50 costs, the 
last payment being made August 5, 1943 for $57.50. 

3— Plaintiffs failed to pay the $54 due August 15, 1943. 

On September 3, 1943 defendants filed complaint in 

11 the Municipal Court for possession of said real es¬ 
tate because of plaintiffs’ default in payment of 

fent due August 15, 1943 of $54 for the period of August 


* Exhibit 1 of Findings of Fact is identical with Exhibit “A” of Answer, 
see pages 6-12 of this Appendix. 


15 to September 15. On September 4, 1943 service was 
had by leaving copy with a person above the age of six¬ 
teen on the premises, defendants not being found. Judg¬ 
ment having been entered after tiling a soldiers’ and 
saliors’ affidavit, writ of restitution was issued September 
20, 1943. 

4— On September 24 the following note was received at 
defendants’ office— 

“Dear Sir: 

Kindly except this as we did not know last months 
payments hadn’t been paid It will be by Monday. 

MRS. CRUZ 
88-35—163 St. 

Jamaica, X. Y. 

We are moving into the house ourselves 

This note was accompanied by a Money Order for $54. 

5— On September 24 defendant Davy forwarded the 
Money Order to Mrs. Cruz at Jamaica, New York stating 
that the full amount of back rent, plus costs, must be paid 
before he would consent to dismiss the action. Defendant 
understood the costs to be $1.50. Said letter is made part 
hereof as Exhibit 2. 

6— On September 27 the writ of restitution was executed 
and the furniture of plaintiffs was placed on the street. 

On the same day Mrs. Cruz, in writing, authorized de¬ 
fendants to place the same in storage. 

7— Plaintiff Cruz is a jockey and trainer and was away 
from the house during much of the time after the spring 
of 1943. His wife was also away from the house for some¬ 
time before the dispossession. Plaintiffs permitted friends 
of Mrs. Cruz’s mother to live in the house without previous 
knowledge and consent of defendants. 

8— On October 22, 1943 plaintiffs’ attorney wrote de¬ 
fendants a letter enclosing Money Order for $54 and his 

own check for $1.81 to cover costs and interest and 
12 demanding possession of the premises, stating that 
on failure to comply with this demand he would pre- 
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pare the necessary legal actions to protect the interests of 
his clients. This letter is made part hereof and marked 
Exhibit 3. 

9—On October 25 defendants returned the Monev Order 

•> 

and check, stating that plaintiffs had been lawfully dis¬ 
possessed for failure to pay the judgment and costs, and 
that defendant were unwilling to allow plaintiffs to have 
jiossession of the property. Said letter is made part 
hereof as Exhibit 4. 

1 10—Defendant Murphy inspected the premises involved 
prior to the signing of the agreement and immediately 
after the eviction, and compared the condition of the house 
on each inspection. Defendants were required to go com¬ 
pletely over the- house and they put the house in new con¬ 
dition under Mr. Murphy’s supervision at a cost of $383.93. 
I 1 am unable to determine how much of this was due to 
ordinary wear and tear nor when the repairs were com¬ 
pleted. Both sides were offered opportunity to present 
further evidence but both sides declined and preferred to 
leave the matter as it then stood. 

Defendants also paid $20.77 for water rent to October 
7, 1943. 

Defendants put the house on the market (whether for 
sale or rent is not clear) but had been unable to dispose 
6f it prior to the filing of this suit on December 6, 1943, 
&nce which time they hav’e lost the rental value of the 
premises. They expected an early trial of this case and 
did not consider it advisable to try to rent the house in the 
meantime. All the parties hereto consented to an order 
dated January 10, 1944 advancing the case for trial and 
providing that the property should remain in the present 
status quo until the trial. 

13 At the time the agreement between plaintiffs and 
defendants was signed (Exhibit 1) defendants paid 
what they called the rental commission of $147.50 to the 
agent who negotiated that transaction. 
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11— Tlie present market value of the premises involved 
is between $6400 and $6500. 

12— The agreement is printed on a form of defendants. 
The first page is devoted to the lease. By it the premises 
are let to plaintiffs for eight years, commencing July 15, 
1942, at a rental of $5184, payable in monthly installments, 
in advance, of $54, on the 15th of each month, beginning 
August 15. Tenants agree, among other things, to pay 
the electricity, gas and water bills as they become due; 
that they will not transfer possession nor sublet any part 
of the premises without first obtaining the landlord’s writ¬ 
ten consent; will keep the premises in good order and con¬ 
dition, and surrender the same at the expiration of the 
term in the same condition as received, ordinary wear and 
tear excepted. 

It is provided that if tenants shall fail to pay the rent 
in advance, or shall violate anv of the within conditions 
or agreements, the agreement, at the option of the land¬ 
lord, shall cease and terminate, and such breach shall 
operate as a notice to quit, and the landlord may proceed 
to recover possession. 

The first page concludes with the provision that the 
tenants shall deposit with the landlord $640, and in the 
event tenants shall violate any of the conditions or agree¬ 
ments by reason of which the landlord shall resume pos¬ 
session of the premises, the landlord shall be entitled to 
keep such deposit as liquidated damages. 

The second page provides that during the existence of 
the lease the tenants, provided they keep all condi- 
14 tions and agreements, shall have the option to pur¬ 
chase the premises. 

The price is $1990 over the first trust of $4000. In the 
event of purchase tenants are entitled to credit for the 
$640 deposit and the rental payments are to be computed 
as installments on the purchase price, and any part of 
each installment, after interest, taxes and insurance, is to 
be credited on the first deed of trust. 
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1 Finally, tlie agreement contains a provision that if plain¬ 
tiffs fail to exercise the option of purchase the deposit 
shall become the property of defendants for compensation 
and as liquidated damages for failure to purchase. 

13— A letter dated January 27, 1944 signed by defendant 
Davy contains a statement showing how the account be¬ 
tween the parties would have stood if plaintiffs had exer¬ 
cised their option to purchase on about September 20, 1943 
and if they had made all payments due up to that time. 
The statement is made part hereof as Exhibit 5. 

From the figures contained therein I conclude that if the 
tenants were to exercise the option to purchase just before 
the expiration of the lease at the end of eight years, an 
accounting then made would show a net payment by plain¬ 
tiffs to defendants of about $2000 on the purchase price, 
leaving a balance due at that time of about $4,000. 

14— Defendants testified that the purpose of the $640 
deposit was (1) to take care of depreciation of the prop¬ 
erty; (2) to cover the cost of renovating; (3) to cover the 
cost of additional commissions; (4) to cover the loss of 
rent during idleness of the property. 

15— Plaintiffs gave no evidence to show a willingness or 
ability on their part to exercise the option to buy in ac¬ 
cordance with the terms of the contract which would 

15 require a cash payment at the present time of more 
than $1,000. Counsel did state that plaintiffs would 
be willing to buy if they could give a second trust for the 
balance due. Counsel stated that plaintiffs did not intend 
to occupy the property themselves. 

The clauses of the agreement relating to the so-called 
liquidated damages bear no relation to the actual damages 
which would be sustained in the event of a breach of many 
of the conditions and clauses contained in the contract. It 
is in fact a penalty and unenforcible. 
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CONCLUSIONS OF LAW 

1— Plaintiffs are not entitled to specific performance of 
the contract either to purchase the property or to be re¬ 
stored to possession and continue the rental payments. 

2— The deposit of $640 was not liquidated damages but 
constituted a penalty. 

3— Plaintiffs are entitled to the return of said deposit, 
with interest. 

4— Neither should recover from the other with respect 
thereto, to the various items of loss. 

OPINION. 

16 Plaintiffs have not shown themselves entitled to 
specific performance. They have never in terms 
exercised the option to buy and have not shown themselves 
either willing or able to comply with the purchase terms 
set forth in the contract. 

Nor do I think plaintiffs are entitled to be restored to 
possession as tenants. 

Since they do not want to live in the house, themselves, 
their only purpose would be to assign their agreement or 
sublet the premises, and neither of these can be done with¬ 
out the consent of defendants. 

The real question is whether the provisions of the con¬ 
tract with respect to the deposit of $640 wdiich is to be 
retained by defendants under certain circumstances provide 
for a penalty or liquidated damages. 

Dealing first with the lease, it will be seen that the same 
amount is fixed for liquidated damages for a violation of 
any condition or agreement of the lease, whether it be 
failure to pay water rent, gas or electric light bills, or 
whether it be failure to pay rent for one or more months, 
or a subletting of the premises. 

As to some of these breaches, no damage could be suf¬ 
fered by defendants; as to some, the damage would be 
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trivial; and as to the others, the damage might be very 
substantial. 

1 Again, as to the option to buy, the amount to be retained 
by defendants progressively increases, while the interest 
of defendants in the property is progressively decreasing. 

Under these circumstances it is held that regardless of 
the language used the provision is for a penalty and not 
liquidated damages. 

17 The law on this subject is set forth in 25 CJS p. 
675, sec. 109: 

“A provision for the forfeiture of a deposit in case 
of any breach, regardless of the extent thereof or the 
actual damages resulting therefrom, as where it is 
security for the performance of a number of stipula¬ 
tions of widely different importance, for the breach of 
some of which the deposit will be an excessive compen¬ 
sation, is for a penalty, not liquidated damages’\ 

See: 

Kothe, Trustee v. R. C. Taylor, Trust, 280 U. S. 
224. 

Hammett v. Ruby Lee Minar Inc., 60 D. C. Appeals, 
286, 289. 

C. B. & Q. R. Co. v. Dockery, 195 Fed. 221. 

1 The foregoing cases are quoted in Futrall v. Triplett, 
84 F. (2nd) 861, 867, which is directly in point. So also 
are Brown-Crummer Co. v. W. M. Rice Const. Co., 285 Fed. 
673, certiorari denied 262 U. S. 742; City of New York v. 
Brooklyn & Manhattan Ferry Co., 238 N. Y. 52, affirmed 
184 N. Y. S. 124, 126; Metz v. Kennedy Inv. Co., 118 Fla. 
708. | 

It follows that plaintiffs are entitled to recover the 
amount of the deposit, with interest, from the date of the 
tiling of the suit. 

There are difficulties in the way of the allowance of the 
other claims for damages. The total claims on each side 
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are so nearly equal that I think substantial justice is done 
by denying all of them. 

Plaintiffs 9 claims to the increase of the value of the 
property and amount of the rental payments applicable 
to the first trust are based upon the contention that the 
contract is one of sale. I am not able to agree with this 
contention. 

As to defendants’ claim for the expenses of renovating 
the house, the evidence does not show how much of 
18 this was due to ordinary wear and tear, as to which 
there was no liability. As to the rent for the period 
while, the property was vacant, the evidence does not show 
when the repairs w r ere completed, or whether the house 
was offered for sale or for lease. 

April 20, 1944. 


JESSE C. ADKINS, 
Justice. 


19 Exhibit 2. 

Myron Davy Frank J. Murphy, Jr. 

DAVY & MURPHY 

Telephone: 3435 Benning Road, N. & 

Trinidad 2800 Washington, D. C. 

September 24,1943 

Mrs. H. Cruz 
88-35 163rd Street 
Jamaica, New York 

Dear Mrs. Cruz: 

I am returning herewith money order in the amount of 
$54.00, which was tendered to us on account of rent of 
the premises at 123 33rd Street, N. E., here in Washington. 
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As I explained to you several weeks ago, at the time when 
1 agreed to accept partial payment of the rental due after 
a Landlord and Tenant action had been started, the accept¬ 
ance of such partial payment automatically dismisses the 
suit. At that time you promised to have the additional 
amount in our hands within two days at the latest, and it 
was two or three weeks as I recall. It is difficult for us to be¬ 
lieve that after having just recently been served with papers 
in a Landlord and Tenant action for rent that you could 
not have known whether your rent was again being cur¬ 
rently paid when due. We, therefore, must insist that the 
full amount of the back rent plus cost be paid before we 
will consent to the dismissing of the present action. 

We note that you plan to re-occupv the premises your¬ 
self. As indicated to you in our conversation, -we had 
complaints from the neighbors about your sub-tenants 
who moved in without our knowledge and consent and 
whom we have not approved. You will recall that you 
told me that the sub-tenants didn’t even have a dog and 
that the conditions complained of were due to neighbor¬ 
hood dogs unknown to them. You may be interested to 
know that w r e have had reports of dogs inside of the 
house looking very much at home. 

Very truly yours, 

RIVER TERRACE COMPANY, 

By Myron Davy. 

MD/mr 

Enc. 
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20 Exhibit 3. 

MILTON -CONN 
Attorney at Law 
Columbia Building 
416 Fifth Street, N. W. 
Washington, D. C. 
National 1712 


October 22,1943 

The River Terrace Co. 
c/o Davy & Murphy 
3435 Benning Road, N. E. 

Washington, D. C. 

Dear Sirs: 

On behalf of Beatrice I. Crawford and Howard R. Cruz 
I am enclosing a money order in the sum of $54.00 for 
the monthly installment, which was due on the 15th day 
of August, 1943 and a check of $1.81 to cover the costs and 
interest. 

Upon receipt of this check and money order by you I 
demand, on behalf of Mrs. Crawford and Mr. Cruz, the 
possession of premises of 123-33rd Street, N. E. 

Upon your failure to turn over the possession of Mrs. 
Crawford and Mr. Cruz we will prepare the necessary legal 
actions to protect the interests of our clients. 

Very truly yours, 


Me rv 


MILTON CONN. 
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21 Exhibit 4. 

ELMER E. CUMMINS 
Attorney at Law 
Earle Building 
Washington, D. C. 

Associates Telephone 

Charles H. Quimby Republic 4072 

Douglas A. Clark 

October 25, 1943 

Milton Conn, Esquire 
416 Fifth Street, N. W. 

Washington, D. C. 

Re: Beatrice I. Crawford & Howard R. Cruz v. River Ter¬ 
race Company—Premises 123 33rd Street, N. E. 

Dear Mr. Conn: 

Your letter of October 22, 1943, addressed to River Ter¬ 
race Company, has been handed to me for reply. 

Upon inspection of the records of the Municipal -Court, 
and my client’s file in this matter, I find that your clients 
were lawfully dispossessed by a Deputy United States Mar¬ 
shal, due to their failure to pay a certain judgment in L. & 
T. Case No. 20600, plus costs. 

Taking the above into consideration, T wish to inform you 
that the River Terrace Company is unwilling to allow your 
clients possession of the above property. Therefore, you 
are at liberty to proceed in such manner as you may deem 
necessary to protect your clients’ interests. 

I am taking the liberty of returning herewith a money 
order in the sum of $54.00, dated September 22, 1943, pay¬ 
able to River Terrace Company, and your check dated 
October 22, 1943, payable to River Terrace Company in 
the sum of $1.81, both of which items were enclosed in your 
said letter of October 22,1943. 

Very truly yours, 

ELMER E. CUMMINS. 

EEC :bm 
Enc.-2 
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Exhibit 5. 

DAVY & MURPHY 

Myron Davy Frank J. Murphy, Jr. 

Telephone: 3435 Benning Road, N. E. 

TRinidad 2800 Washington, D. C. 

January 27,1944 

Mr. Elmer E. Cummins 
Earle Building 
Washington, D. C. 


Dear Mr. Cummins: 

In response to your request as to the disposition in our 
records of the rental payments received from Beatrice I. 
Crawford and Howard R. Cruz under the Landlord and 
Tenant Agreement (with option to purchase) covering 
premises 123 33rd Street, N. E., please be advised that 
we treat these payments purely as rental income just as 
though no option to purchase existed, and we report ac¬ 
cordingly for income tax purposes. 

However, if the conditions of the above agreement had 
been fulfilled by the tenants and the option to purchase 
exercised, then our accounting with the tenants covering 
the fourteen and one quarter months (July 15, 1942 to 
September 20, approximately, 1943) would have been as 


follows: 

Principal on first trust. $158.91 

Interest on first trust. 220.89 

Taxes and insurance. 166.37 

Interest on deferred balance_ 98.06 

Water bill . 20.77 

Legal fee . 3.75 


$668.75 
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These figures total more than the rent received for the same 
period because the tenants paid rent for only twelve months 
while actually occupying the premises fourteen and one 
quarter months, and the water bill which is charged out 
above should have been paid directly by the tenants. 

I certify that all of the above information is correct and 
is exactlv as taken from our regular records. 

Very trulv vours, 

/s/ MYRON DAVY. 

Myron Davy. 

Subscribed and sworn to before me this 27th day of 
.January, 1944. 


/s/ NANCY BERRY WALTON. 


23 Judgment. 

' Civil Action No. 22321. 

1 Filed May 12, 1944. 

This action came on to be tried before the Court, and the 
evidence adduced by the parties having been heard, and the 
Court having made its findings of fact and conclusions of 
law, it is this 12th day of May, 1944, 

ADJUDGED, that the plaintiffs, Howard R. Cruz and 
Beatrice I. Crawford, are not entitled to specific perform¬ 
ance of the contract either to purchase the property or to 
be restored to possession and continue the rental payments. 
And it is further 

ADJUDGED, that the plaintiffs, Howard R. Cruz and 
Beatrice T. Crawford, recover of the defendants, Myron 
Davy and Frank J. Murphy, Jr., the sum of Six Hundred 
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and Forty Dollars ($640.00) with interest from December 
6, 1943 and costs. 

JESSE C. ADKINS, 
Justice. 


Seen: 

Elmer E. Cummins, 
Attorney for Defendants. 
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Notice of Appeal. 


Civil Action No. 22321 
Filed May 19, 1944. 

Notice is hereby given that Myron Davy, and Frank J. 
Murphy, Jr., trading as River Terrace Company, defend¬ 
ants above named, hereby appeal to the United States 
Court of Appeals for the District of Columbia from that 
part of the final judgment, entered by this Court in this 
action on the twelfth day of May, 1944, which holds a de¬ 
posit of $640.00, made by the plaintiffs to the defendants, 
to be a penalty and not liquidated damages, and, therefore, 
that the plaintiffs are entitled to recover said deposit with 
interest from December 6,1943, plus costs from the defend¬ 
ants. 

Washington, D. C., May 19, 1944. 

(S) ELMER E. CUMMINS 
Earle Building 
Washington, D. C. 

(S) WALTER R. SCHOENBERG 
301-305 Tower Building 
Washington, D. C. 

Attorneys for Appellants 

Myron Davy and Frank J. Murphy. Jr. 
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Service acknowledged 
May 19,1944: 

(S) Milton Conn 

426 Fifth Street, X. IV. 
Washington, D. C. 
Attorney for the Plaintiffs 


25 


Memorandum. 


May 25,1944. 

Supersedeas bond on appeal in the amount of $1,280.00 
approved and filed. 


26 Statement of Point on Appeal. 

1 Civil Action No. 22321. 

The defendants, Myron Davy and Frank J. Murphy, Jr., 
trading as River Terrace Company, having noted an ap¬ 
peal from that part of the final judgment and decree, en¬ 
tered in the above entitled cause on May 12, 1944, which 
holds a deposit of $640.00, made by the plaintiffs with the 
defendants, to be a penalty and not liquidated damages, 
assign the following error and point on appeal: 

1. The Court erred in holding that the deposit of $640.00 
paid by the plaintiffs to the defendants under the terms 
'of the agreement existing between them, represented not 
liquidated damages but was a penalty, and, therefore, to be 
recovered, together with interest from December 6, 1943, 
plus costs, by the plaintiffs from the defendants. 

ELMER E. CUMMINS 
WALTER R, SCHOENBERG 
Attorneys for the Defendants 

Service of copy of the above Statement of Points on Ap¬ 
peal this 5th day of June, 1944, acknowledged: 

MILTON CONN 
Attorney for the Plaintiffs . 
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27 Stipulation as to Record. 


Civil Action No. 22321. 

Piled June 5, 1944. 

In pursuance of Rule 75(f) of the Federal Rules of Civil 
Procedure the plaintiffs and defendants, by their respec¬ 
tive counsel hereby stipulate that the Record on Appeal in 
the above entitled cause shall include the following, re¬ 
questing the Clerk of the Court to prepare the transcript of 
the same: 

1. Complaint for Injunction, Specific Performance, etc. 

2. Answer of Defendants. 

3. Pretrial Proceedings. 

4. Findings of Fact and Conclusions of Law and Opinion 
by Mr. Justice Jesse C. Adkins, together with Ex¬ 
hibits 1 to 5 inclusive, made part of said Findings. 

5. Judgment, dated May 12, 1944. 

6. Notice of Appeal, dated May 19,1944. 

7. Memorandum: Supersedeas Bond for $1,280.00 filed. 

8. Statement of Points on Appeal. 

9. This Stipulation as to Record. 

MILTON CONN 
GEORGE J. BODEN 
Attorneys for the Plaintiffs 

ELMER E. CUMMINS 
WALTER R. SCHOENBERG 
Attorneys for the Defendants 
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No. 8800. 

MYRON DAVY and FRANK J. MURPHY, JR., trading as 
RIVER TERRACE COMPANY, 

Appellants 

v. 

BEATRICE I. CRAWFORD and HOWARD R. CRUZ, 

Appellees 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES. 


Statement of Case. 

i An agreement, printed on a form of appellants, defend¬ 
ants below (App. 17), was entered into between the par¬ 
ties. The first page is devoted to the lease. (App. 17.) The 
second page provides that during the existence of the lease 
i the tenants, provided all conditions and agreements are 
kept, shall have the option to purchase the premises and 
get credit for rental payments as if made on a contract of 
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purchase. (App. 17.) A deposit of $640.00 was made by 
the appellees, plaintiffs below. 

On the first page, the plaintiffs agree to the usual cove¬ 
nants of the lease. A breach of some would cause no dam¬ 
age to defendants; as to some, the damage would be trivial; 
and as to others, the damage might be very substantial. 
(App. 19, 20.) A breach of any of them would entitle the 
defendants to resume possession and keep the deposit as 
liquidated damages . 

It further provides if the plaintiffs fail to exercise option, 
regardless whether they failed to do so during the first 
year or seventh year of the so called lease, the deposit 
would become the property of the defendants, as compen¬ 
sation and as liquidated damages for failure to purchase. 
(App. 18.) 

The defendants did not pay the $54.00 due August 15, 
1943 and were sued in the Municipal Court. After judg¬ 
ment for possession, and before the writ of restitution 
was executed, the defendants tendered the rent due under 
the suit but failed to tender the costs of $1.50. (App. 15.) 
Instead of calling to defendants’ attention that only an 
additional $1.50 was due under the Municipal Court suit, 
the defendants advised that another month’s rent had to 
be paid before the Landlord and Tenant action could be 
dismissed. (App. 21 & 22.) 

Another month’s rent was not paid. Execution was had. 
A demand for specific performance was made and refused 
and suit was filed. 

Statement of Point. 

' The lower Court did not err in holding that the deposit 
of $640.00 paid by appellees to appellants was a penalty 
and not liquidated damages. 





Summary of Argument. 


A provision for the forfeiture of a deposit in case of any 
breach, regardless of the extent thereof or the actual dam¬ 
ages resulting therefrom, as where it is security for the 
performance of any one of a number of stipulations of 
widely different importance, for the breach of some of 
which the deposit will be excessive compensation, is for a 
penalty, not liquidated damages. 

Argument. 

The law of construction of contracts provides that a 
printed contract belonging to and drawn up by one party 
to it shall be strictly construed against him when any doubt 
arises as to the construction of any of the provisions. 
Lyman-Richey Co. v. State, 123 Neb. 674, 243 N. W. 891, 
83 ALR 1301, Southern R. Co. v. Columbia Compress Co., 
280 F. 344. 

The instant contract bristles with provisions favoring 
the so called landlord and is notable for being without any 
provisions for the protection of the so called tenant. The 
Court’s attention is invited to paragraph of the agree¬ 
ment in the middle of App. 11 wherein it is provided that 
the deposit is forfeited in the event the tenant records his 
agreement. Such recordation would protect the plaintiffs 
from sale by the landlord or subsequent mortgages against 
the property. 

This is also an instance of no damage to the defendants, 
but protection for the plaintiffs, and yet the agreement calls 
the forfeiture liquidated damages and not a penalty, which 
is its true name. 

The instant breach is outstanding as an example of the 
true nature of the forfeiture. Because of the failure of 
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the defendants to advise the plaintiffs that $1.50 Court 
costs were due, the defendants would penalize the plaintiffs 
with a loss of $640.00 deposit besides whatever equity 
they may have had in the property. 

It is interesting to note that the defendants in order 
to imake their point are splitting hairs. They state in 
point one of their argument that the forfeiture is not for 
a breach of several conditions of varying degrees of import¬ 
ance but only upon repossession. 

They did not emphasize that repossession may be had for 
any breach of any condition regardless of the degree of 
importance. Equity looks at the substance, not the form. 

Point two speaks of the intentions of the parties. To 
suit the purpose of their argument, they have now switched 
as to the name to be given to the agreement they have 
prepared. In the pre-trial proceeding (App. 13) the 
plaintiffs called the agreement, as the defendants are now 
trying to designate it, an agreement of sale and purchase. 
The defendants, however, said that it was a landlord and 
tenant agreement with an option to purchase. 

15 Am. Juris. 675, Sec. 243, 

“If the agreement for liquidated damages provides 
for what in fact would be a penalty, the Court will not 
enforce it, no matter how clear the intention of parties 
may be. ,, 

It is stated in Leeman v. Biemann, 189 Wise. 365, 84 N. 
W. 490, that in determining whether an amount agreed 
upon as damages was intended as liquidated damages or 
as a penalty, the expressed intent of the parties is made to 
give way to the equity of the particular case. 

As to point three of the argument, the lower Court 
found that, 

“The total claims on each side are so nearly equal 
that I think substantial justice is done by denying 
all of them. ,, (App. 20, 21.) 
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As to point four of the argument, as to the option to 
buy, the longer the agreement is in effect, as pointed out 
by the Trial Court, (App. 20), the amount to be retained 
by defendants progressively increases, while the interest 
of defendants in the property is progressively decreasing. 
However, in determining this question you cannot divorce 
the lease from the option. Regardless of the language used 
the provision is for a penalty and not liquidated damages. 

The law of this subject is set forth in 25 Corpus Juris 
Secundum 675, Sec. 609 and is quoted verbatim as appel¬ 
lees’ summary of argument, supra. This law is also set 
forth in 15 Am. Juris. 686. 

“It is the rule in many jurisdictions that where a con¬ 
tract contains several covenants of different degrees 
of importance and the sum is to be paid for the breach 
of any of them, even the least, it will be treated as a 
penalty, notwithstanding such sum is termed ‘liqui¬ 
dated damages’ * * * 

This rule applies where the loss resulting from the 
breaches of the several stipulations must clearly differ 
in amount or where the damages which would result 
from a breach of some of the stipulations are liqui¬ 
dated or readily ascertainable, while others are not 
liquidated or ascertainable, and, with greater reason, 
where the breach of such stipulation is susceptible of 
accurate valuation.” 

Numerous cases are cited in support. In Hammett v. 
Ruby Lee Minar, Inc., 60 App. D. C. 286, there was a sale 
of property with a provision in contract for a forfeiture 
of deposit and all payments made previous to any default. 
This would be true even if all payments had been made 
except the last one of $15.00, and there was a default in the 
payment of $15. The Court held that there was no relation 
between the damages and the forfeiture and that the agree¬ 
ment would not be enforced. 

In Kothe, Trustee v. R. C. Taylor Trust, 280 U. S. 224, 
226, in a lease for two years the lessee agreed that the 
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mere filing of petition in bankruptcy would breach and 
terminate lease and the lessor could recover damages for 
remainder of term. The lessee became bankrupt and the 
lessor claimed $5,000.00, equal to 15 months rent. Tne 
Court in holding that the claim could not be enforced 
against the trustee in bankruptcy because it was a penalty, 
stated: 

1 “But agreements to pay fixed sums plainly without 
relation to any probable damage which may follow 
a breach will not be enforced. This circumstance tends 
to negative any notion that the parties really meant to 
1 provide a measure of compensation to treat the sum 
named as estimated and ascertained damages.” 

In Chicago, B. & Q. R. Co. vs. Dockery, et al., 195 Fed. 
221, in payment of a right of way, the railway company 
agreed to do a number of things, or pay as liquidated dam¬ 
ages the sum of $5000. The Court held that where there 
are several agreements in a contract, the damages for non¬ 
performance of some which are readily ascertainable and 
for others not, and one sum is named as damages for a 
breach of any of them, the sum will be regarded as a 
penalty for the breach of any single stipulation. 

The case of Futrall v. Triplett, 84 Fed. (2nd) 861, 867 
citing the foregoing cases is directly in point. The con¬ 
tract evidenced a conditional sale of land included a clause 
providing for the payment of the sum of $100,000 as liqui¬ 
dated damages in case the purchasers “shall default in the 
payment of any sum of principal, interest or taxes for a 
period of thirty days after the same became due.” The 
Court in holding it a penalty stated as follows: 

“# # * rj’j lp e ff ec t 0 f c i a use is to make them liable 
for the payment of $100,000 damages for failure to 
pay any $100 tax item. Likewise, failure to pay any 
' item, however small, of interest subjects them to the 
same $100,000 obligations, both of these requirements 
are unreasonable. But most important, as clearly 
1 determining the nature of the $100,000 payment called 
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for, it is to be observed that it is equally applicable to 
each and every stage in the performance of conditional 
sales agreement. Even though all the installment pay¬ 
ments were made but the very last one, still the seller 
of the land would be entitled under the provision to 
hold the land and demand $100,000 additional. * * * 
The clause provides a penalty and not a measure of 
damage and so is unenforceable.” 

In Brown-Crummer Co. v. W. M. Rice Const. Co., 285 
F. 673, certiorari denied 262 IT. S. 742, the Court held a 
penalty and not liquidated damages, a provision for the 
forfeiture of $1000 in a contract for sale and purchase 
of county warrants when the same forfeiture arose for its 
failure to accept and pay for one $1000 warrant as its 
failure to pay for all or part thereof. 

In Metz v. Kennedy Mo. Co., 118 Fla. 708, 712 the Court 
also held that it was not a case of liquidated damages. The 
agreement provided that such stock shall be put up as 
security for the performance of a number of stipulations, 
of widely different importance, breaches of some of which 
were capable of accurate valuations, and for which the 
stock was an excessive compensation. 

To the same effect is City of New York v. Brooklyn & M. 
Ferry Co., 238 N. Y. 52, affirmed 184 N. Y. S. 124, 126. 

The appellants view this agreement to make it suit their 
argument. At times they designate it as a contract of 
sale and purchase as in the pre-trial proceedings, but 
now that no appeal has been taken from the ruling on 
specific performance it suits the purpose of their argu¬ 
ment to designate it a contract of sale and purchase. 

The essence of the agreement is that they could termi¬ 
nate the lease and forfeit the deposit for failure to pay a 
water bill amounting to $1.50 a month, a gas bill amounting 
to $2.00 a month, an electric bill for the same amount, for 
recording the agreement, for failure to pay installments 
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for a number of months or as in instant case for failure to 
pay $1.50 Court costs, or a failure to exercise an option 
where there is a month's equity or $2000 equity. (App. 18.) 

The agreement was drawn by the landlord to protect his 
interests solely. He has all the safeguards and none of 
the losses. The agreement is unconscionable and without 
any protection for the tenant. See provision of the agree¬ 
ment at bottom of (App. 10), as to taking the property by 
eminent domain; and also provision at bottom of (App. 11). 

/The forfeiture clause is typical, clearly a penalty and not 
^'liquidated damages. The parties did not have equality of 
opportunity for understanding and insisting upon their 
rights. See Wise v. U. S., 249 IT. S. 361. 

Conclusion. 

It is respectfully submitted that the Trial Court did not 
err in holding that the forfeiture of the deposit is a 
penalty and unenforceable. 

Respectfully submitted, 

MILTON CONN, 

416 5th Street, N. W. 

GEORGE J. BODEN, 

426 5th Street, N. W. 

Attorneys for Appellees . 
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